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STATRS PISTRICT COURT
FOR THE SQUTHERN DISTRICT OF NEW YORK

CROWN CASTLE NG BAST LLC,

Plaintiff, COMPLAINT

-against-

DOCKET NO, 17-cv-03535
THE CITY OF RYE, and THE CITY COUNCIL OF THE -

CI1Y OF RYE

Defendants.

K

Plaintitf Crown Castle NG East LLC (“Crown Castle™), by its attorneys Cuddy &
Feder LLP, as and for its Complaint against Defendant The City of Rye ("Rye” or the “City”) and
The City Council of the City of Rye (“City Council”) (Rye and City Couneil, collectively,
“Defendants™), respecifully alleges as follows:

Fagts Common To All Counts

Nature Of ‘The Agtion

L This action arises from tho City’s hnpi‘oﬁer refusal to grant Crown Caslle
access fo public rights of way in Rye for Crown Castle to c.sq‘aand an existing network of small
cells, or & disigributed anterna gystem (“DAS™), despite Crown Castle placating the City by
responding lo repeated requests for 1agélly Lrrelevant information and providing the City with three
alternative plans for this cxpausion, over the course of a year and a halfreview process. ‘The DAS
system, which lias now been hlocked by the City’s tactics, would provide eﬁhanced persenal
witeless services to those living, working and traveling through Rye andto those who dépend upoIn
such services for operation of their smariphones, tublets and other mobile devices.

2. Crown Caslle is a facilities based provider that maintaing a Certificate of
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Public Convenience and Necessity (“CPCN™) issued by the New York State Public Service |
'Commission (“NYS PSC”). Crown Castle’s siatus authorizes it fo provide ife services by
deploying telecommmications facilities in public sights of way (veferenced hereln a3 “ROW?™).
3. | Crown Castle designs, installs and operates DAS systems thronghout the
United States, Those sysfemns are vsed by Federal Communications Commisgion (“FCC™) licensed
compauies (Crown Castle’s carrier customers) io provide wircless servicss to the public.
Increasingly, mambers of the public rely exclusively on comunercial witcless services for their
business and personal needs, ineluding for access to E911 in an emetgency.
| 4, Crown Castle’s development of DAS and small cell systems advances
federal public poliey “to make available so far as possible, to all people of the United States ... a
rapid, efficient, nationwide and worldwide wire and radio commumication &;m'vice with 'adequate
facilitics at reasonable charges, for the purpose of national defense, for the purpose of promoting
safety of life and property through the use of wire and radio communication,” 47 U.8.C. § 151.
5. The City’s actions thwart fedetal policy and laws by unreasonably ‘
discriminaiing against Crown Castle, compared to other utility providers in the ROW, aud by
effectively prohibiting Crown Castle from providing telecommunications services. The City’s
actions violate, fnter alin, the Communicafions Act of 1934, as ‘amendcd by _ths
Telecomummications Act of 1996 (the “Telecommunications Act,” the “Communications Act,”
the “Act” or the “TCA®), including §8 253 and 704 (cﬁdiﬁsd at 47 1.8.C. § 332(c)(D(B)).
6. The City’s actions blocking Crown Castle’s rights to access the ROW also
vioia’ce New York state law, as well as a consent rcsolution adopted by the City on January 12,
2011 (the “Consent Resohution™), and a Pebruary 17, 2011 Right of Way Use agtcement between

Crown Casfle and the City (the “RUA™.
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7. From 2011 to 2015, Crown Castle deployed nine small eclls in Rye as part
of its DAS system (the “Inif:ial Installations™) where an app]loved anfenns and equipment shroud
wore placed on poles owned by Conéo]idated Ldison, Inc. (“Con Ed™) and linked to aerial fiber
and power connections puestant to Crown Castle’s pole attachment agresment with Con Ed.

8 These Initial Installations wore doploved pursuant to fedorel, state, county
aud local law. Pursnant to the RUA, Crown Castls (through its predecessor In interest) obtained
the necessary permits after review by Rye’s Cily Engineer — Ehe oificial designated to conduct the
reviow under Clty Code Chapter 167 (which governs uiilily installations 111 the public ROW.)

9. Crown Castle’s Initial Installations operated in the City without conplaint
(to Crown Castle’s knowledge) from the City Council or public for several years.

10,  In 2015, Crown Castle sought an inferpretation of the RUA as part of a
planned expangion of th(-la DAS network to serve several areas of Rye with histarically poor wircless
services. Inregponse, the City forced Crown Castle, over its 0bjection, to participate in an overly
lengthy, legally jnapplicable, ad-hac discretionary process before the City Council.

11, Thisprncess violated state law, the Cily’s prior Consent Resolution, and the
RUA ~ which cxprossty requires that Crown Casile’s small cclls be reviewed through the
administrative procoss agreed to in 2011, Underthe R1JA, that review process had to be consistent
with review processes applied to other wfility Infrastructire praviders in the ROW, such as electric,
fiber and cuble companies who instsll equipment pursuantto City Code or by franchise agreeinent.

12. For over a year, the City delayed, foreing Crown Castle through multipls,
inapplicable, unnecessary areas of inquiry, including asserting false claima of breaches of the RUA
and subjecting Crown Castle o public hearings and review processes, none of which were rocted

in the City’s applicable Code, and all fn response to Crown Castle’s request to be granted a permit
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Tor Crown Castle to expand its DAS system in the ROW, which CrOWJ;.k Castle has a right to access
" under federal law and as a CPCN holdoi‘ on reasonable terms and conditions.

13.  The City’s make-it-up-ng-yon-go public referendmm on this “wireless™
infragiruciure proposal culminated with the City Council’s issuance of an uniimely, unsupported
“Positive Declaration” resolution under the New York State Environmental Quality Review Act
| (“SEQRA™) on April 19, 2017 (the “SEQRA Determination™).

14. A few days later, the City bootstrapped the SEQRA Determination to a
Saturday April 22, 2017 denial of Crown Castle’s request for an intexpretation ot mncndmcnf of
the RUA and application for a permit for Crown’s DAS cxpansion (the *“Denial”). The Denial, in
violation of state and federal law, rejected three different alternatives for the DAS expansion.

15, Inissuing the Deniul, the City Council bowed to pressure from a small, but
highly vocal group of citizens (the “Citizens Gtoup”) that frequently challenged the politics of
certain Cily Council members, made wild acovsations unsupported by evidence, and was aided
by anti-wireless advoeatcs and subported by some Council members,

16.  The pressure was so infense that under the threat of litigaiion from the
Citizen’s Group, the Cily retained speeial counsel in the midst of the proceeding to find a way to
deny Crown’s requests and pmhlBit ithe DAS expansion in the City.,

17, The Citizen’s Group’s pressure was unrelenting, and it led to repeated bad
acts by the City. ¥ndeed, the City breached several tolling agreements cxecuted by the parties in
tepeated effotts to efficiently conclude the City Council proceeding. Additionally, the Clty issued
a last-minole stafl repori and withheld evidence until the very end of the proceeding to the
prejudice of Crown Castle, Finally, the City issued its SEQRA Determination and Dendal,

resofntions which completely ignore vnrefined evidence submitted by Crown Casile.
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18.  The SEQRA Determination and Denial present a s'eries of findings and
arguments mischaracterizing the record and distorting and going beyond the boundaries of any
legitimate, lawful authority, For cxample, the Denial putports to impose on Crown Castle the
burden of proving that the proposed expansion of its DAS network would meet the legal test for a
prohibition of wireless services claim which was established by the Second Circuit Court of
Appeals for evaluating c'lai':ps under Section 332(c)(7) of the Communications Act.

19, Eventhough Crown Castle’s application catries that burden, the test should
not apply. Pursuant to the Congent Resélu'tio_n, RUA, and Crown Castle’s rights under federal and
state law, the scope of the Cily’s review should have been Iitmited 1o the administrative review
proces.s appHed to other utility providers who raount equipment on ROW poles in Rys and to Thb
permit issuing criferia in the RUA.

20.  The City Council ignored its contractusl obligations and prior .C(msent
Resolution (which was issued in furtherance of the New York Transportation Corporations Law
allowing for deployment of wlility infrastructure in 1ights of way) and instead tried to claim it had
unfottered legislative, proprietary authority to illegally subject Crown. Castle’s request for a permit
to inapplicable provisions of the City’s special Code Chapter regulating wireless facilities {which
by application would prohibit ROW infrastroctore dep’iuyment) as well ag to requirements imposed
by the City having nolhing to do with legitimate land usc or public safety concerns.

21.  The City aiso employed its awn illepsl tactic of serving Crown Castle with
notice of purported and baseless “defaulis” under the RUA in an effort to prematurely terminate
Crown Casﬁ.e’s rights under the RUA.

22, Butforthul attempted termination, the RUA would bave a term of 10 years,

expiring in 2021 (with three ﬁvewyeai' extcnsion options), and would (and should} continue to
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govern, end appropriafely address, the manner in which the City’s review of deployment requests
is conducted vnder federal and state laws.

23.  'The City’s efforts to strip Crown Castle of its contractual rights are desigt.lad
50 the City can 1oll the clock back to 2011 and start over with a new consent proceeding, while the
City also has cfforts underway at enacting a prohibitory Code provision directly applicabls to
infrastructure in the ROW designed to bar entry of Crown Castle’s DAS network.

24, Crown Castle thus seeks relief under federal law, including a declaration
that: (1} the City’s actions viclate §§ 253 and 332 of the Communications Act by barring access
to public ROW in Rye for telecommmwmioations services; (2) the City’s process in regulating
Crown’s expansion of its DAS system in Rye was effectively a prohibition and unreasonably
diseriminatory in that it treated Crown Castle differently than other uiility providers (inu]ucliilg the
City’s untegulated permission for cable WiFi doployraents throughout Rye); and(3) the City’s
SEQRA, Determination and Denial are not supported by substantial evidence.

25, Crown Castle also is entiffed io a reversal of the City’s SEQRA.
Determination and Dendal under state law, including New York State ‘[ransportation Corporations
Law § 27 and Crown’s CPCN, which provide Croﬁ'n Castle’s rights {irrespective of the RUA) to
use rights of way for infrasteucture deployment on consent on reasenable terms and conditions for
access to the ROW within the Cily and that rontine wtility infrastructare and antenna attachments
ave exempt from SEQRA Teview,

26.  Crown Castle additionelly seeks redress for the City’s breach of contract
and the City’s violation of the implied covenant of good faith and fair dealing by virtue of both the
City’s imposition of requirements heyend what is conternplated by the RUA, and the City’s bad-

faith end baseless atterpt to curtail and/or terminate Crown Castle’s rights under the RUA. Crown
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Castle also sceks a declaration that it was not in breael of the RUA (or alternatively, that any
. alleged breach has been cured) and that the RUA remaing in full force aud effect.

27, Crown Castle is also entitled to a reversal of the Denjal under federal and
stato law, as well as to injunctive relief requiring the City to immediately issue all required and _
necessary permits to install, deploy and opetate thé proposed DAS system.

28.  Crown Castlerespactfully asks this Court to prioritize the timely disposition
of this case to the éxtant of Crown Castle’s request for injunctive relief fo mandate the approval of
tho DAS system’s deployment, in accordance with 47 U.8.C. § 332(cX7)(B)(v), dirccting that “the
court shall hear and decide” Crown Castle’s claims “on an expedited basis.”

29.  Plaintiff Crown Castlcis a corporation organized under the laws of the state
of Delaware, with a primary address at 2000 Corporate Drive, Canonsb‘m'g, Pennsylvania. t.“_irown
Castle (through its predecessor in intetest) has been granted & CPCN, Case No, 03-C-0027 (April
4, 2003}, by the Public Service Commission of the State of New York in order to offer its services
to its customers in the State. Crown Castle constructs and deploys facilitics {or the i)rovisi{}n of
telecommunications services and/or personal wireless services to the public as tho s fetmns are used
and defined in §§ 253 and 332 of the Communications Act, Crow::l Céstle is the successor to
Nexl(; Networks of NY, Inc. (also referred lv herein as “NextG™), including with respect to
NextG’s rights under the RTJA,

30. Defendant City is a municipal corporation of the S%ﬂte of New York,
located at City£lall, 1051 Boston Post Road, Rye, New York,

31, Defendant City Council of the City of Rye is the ﬁllnicipal agency

ultirately responsible for the management of City owned rights-of-way, anthorized to issue City
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consont to use of public tights of way as a matter of state Jaw und with suthotity to enfer into
nuumicipal franchise agreeroents related to use of City owned structures in public rights of way,

Jurigdiction And Venhue

32, This Court has subject matter jurisdiction over this action pursnant io: (a) .
47 UB.C. §§ 253 and 332(c)(7)B) of the Communications Act because Crown Castle has been
adversely affected and aggrieved by Defendanis’ actions in violation of these provisions of the
Communications Act; and (b) 28 USC § 1331 beeause this is a civil action that presents federal
questions arising vnder the Communications Act, |

"33, This Court has persenal jurisdiction over Defendants, who reside in this

District, and venue is proper in this Court in that the pﬁrties_ agreed to submit to the jorisdiction of
this District, and because this is the Distiict where Defenciants reside,

34, Venue is proper in this Couri pursuant to 28 U.8.C. § 1391 because the
claimy stated hersin atose in the judicial district for the United States District Couxt, Southemn
District of New York, and Defendants reside in this District,

The Important Federal Interests At Issue In This Case
And Crown Castle’s Provision Of Scrvices In Furtherance Thereof

35.  Congress has declared that there is a poblic need T..'or witeless
communication services such as “personal wireless setvices,” as set forth in the Communications

| Act, and the I'CC rules, regulations and oxdets promu] gatéii pursuant thereto. ‘

36.  Congress intended the Communications Act to “provide for a pro-
compelitive, decegulatory national policy framework designed to accelm-ate. rapidly private sector
deployment of advanced telecommmunicalions and information technologies to all Americans,”
EHLR. Rep. Mo, 104-458, at 206 (1996) (Confl. Rep.); vee also 1996 U.8. Cods Cong. and Adm.

News, p. 10.
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37.  In regulating the provision of wireless services ‘Lo the public, the FCC
licenses providers of wireless sorvices to nse limited resources, frequenciss and spectrum sllocated
by the FCC for the provision of such services to the public,

38.  While the Communications Act preserves state and local mthority over the
placement, construction or modification of wife]ass facilities, it also expressly preempls any state
or local government rule or rogulation that effectively prohibits the provision of wireless scrvices

| and from implemonting any decisions that are nof supperted by substantial evidence. -

39, Specifically, § 253 of the Communications Act prohibits local entities from
_erecting barrlers thaf prohibit or have the effeet of prohibiting the ability of any entity to provide
telecommunications services. The prohibitions applies 1o acting and fo declining to act, in such a
mapner so as to result in unreasonable delay in the deployment of the proﬁdm"s Tacilities and
provision of telecommunications sexvices. See 47 ﬁ.S,C. § 253(a).

40.  Futher, § 253(c) limits local authorities’ power fo “manage” cartiers’ use
of public rights of way, requiving that any actions be nrade on a competitively neuteal and non-
diseriminatory basis, such as through the intposition of time, place and manner resteietions.

41, Tn furtherance of national policy to expedite wircless deployment, in iis
2009 “8hot Clock Order,” the FCC defined speoific “roasonable” timeftames within which state
and local governmenis must act on wireless siting applications.

42, The PCCrecognized: “personal wireless service providers have often faced
lengthy and unreasonable delays in the considesation of their facility siting a-,pplioations, and that .
the persistence of such delays is impeding the deployment of advanced and emergency services.”
Petition for Declaratory Ruling to Clarlfy Provisions of Section 332(c)(7)(B) to Fnsure Timely

Siting Review and io FPreempt Under Section 253 State and Local Ordinances that Classify All
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Wireless Siting Proposals as Requiring a Varlance, Declaratory Ruling, 24 FCC Red, 13994 132
(Nov. 18, 2009) (Shot Clock Order “promotes the deployment of breadband and other wireless
serviees by reducing delays in the construction and improvement of wireless networks”) (“Shot
(Hock Order™).

43.  The Shot Clock Oréler states that a “reasonabls period of time” under the
Communications Act is presumptively “00 duys to process personal wireless service facility siting
applications requesting collocations, and, also, presumptively, 150 days to process all other
applications. Accordingly, If State or Iocal governinents do not act upon applications within those
timeframey, then a ‘failure to ﬁct’ hes ocourred and personal wireless service providers may seek
redtess in a court of competent jurisdiction. . . .” |

44.  The Communications Act also preempts local governments from regulating
technological preferences that have the effect of prohibiling the provision of wireless services.

45.  Crown Castleprovides “felecommunications scivice” us fhat terim is definod
by the Commumications Act, 47 U.S.C. § 153(53).

46, Crowm Castle’s tcleconununications service consists of transporting Crown
Caslle’s custormers’ commumnications (voice and data) over fiber optic lnes between points
designated by the customer without altering the content of the communications, In this case, the
cotnmumications are {0 be transmitted njer'the proposed cxpanded DAS network.

47, Crown Castle’s current and potential costorners in Rye are retail providers
of wireless telecommumications services (also known as Commercial Mobile Radio Services)
providers, cellulat, or Personal Communications Services providers such as the carrier customer
seeking to expand its services in Rye and use Crown Castle’s expanded DAS network.

48.  Crown Casile’s typical telecommunications setvice offering involves a

10
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sommunication signel handed off from Crown Castle’s customer, which Crown Castle then
transports over iis fiber optic facilities. This handoff and transport takes place through equipment
configutations called “nodes” that ave located on uiility or streellight poles in the rights of way.

49,  The typical podes in Crown Castle’s notwork consist of electronic
equipment that converts radio frequency (“RF” (;r wireless) format cormmunications to light signals
cattied over Crown Castle’s fiber optic Jines,

50. Nodes in Crown Castle’s nsiwork include s small, low-power antenna, laser
and amplifier equipment to convert RE signals to optical signale (and vice vél'sa, i.e,, from optical
to RF), fhat is connecteﬂ 1o the antenna, fiber optic Lines, and associated equipment such as power
supplies, which are operated, éontrolled, tanaged and/or maintained by Crown Casfle.

51. Upon handoff from its customer at a mode, Crown Castle ﬁansports
communications through Crown Castle’s fiber optie network to a distant point that is typically, but
not always, an ageregation point for Crown Castle’s commmnications called a “Base Station.”

52.  The Base Station is usually a facility of Crvown Castle’s customer that is a
central Jocation containing such equipment as routors, switches and signal conversion cquipment.

53,  Crown Castle hands the communication signal back to its customer af the
Base Staiion, where the communications signal may be interconnected with the public switched
telephone netwaork.

54, All wireless RF transmissions are performed by Crown Castle’s customers,
who control and are responsible for their Heensed, proprietary radio frequency specirumm,

55.  Crown Castle’s DAS network is vsed by Crown Castle’s cuslomers to
facilitate Crown Castle’s customers’ provision of personal wireless services, Crown Casile’s

nodes coustitute Personal Wireless Service ¥acilities as defined in § 332 (e)(7) of the Act.

11 -
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56.  Crown Cestle’s existing and proposed service inthe City is n facilities-based
telephone service and telecommunications service.

57, The ond users of these services (the gcnc.rz_d public) communicate through
handsets, mobile telephones, and other media via g network of wireless service facilitics such as
those Crown Castle seeks to deploy hete, each of which operate at low waitages and nse the finite
ainount of the radio frequency spectrum allotied by the FCC,

58, Pursuant to federal mandates, telecommunications facilitics are part of the
nation’s mportant infrastructure and firther a national poliey to extend wireless services to all
areus o America and to provide broadband services, which by virtue of emerging technology and
iucréasing demand includes the DAS facilities at issuc here. Thesc foderal mandates are evidenced
in numerous laws adopted by the Congress, FCC regulations and federal court decisions.

Years After A Cooperalive Review Process Relating To Crown Castle’s Initial Tnstallations,

Crown Castle’s Applieation To Bxpand Its DAS Network Encounters Manufactired Roadblocks

59.  While ag a holder of a CPCN, Crown Castle his independent rights under
New Yorl State Law, including New Yok State Transporiation Corporations Law § 27, 1o deploy
its infrastructure in righis of way on rcasonable terms and conditions for such access, the City’s
explicit consent to use Rye’s streets under New Yotk state Iaw in furfherance of thosc rights Was
originally gramted fo Crown Castle by the 2011 Consent Resolution.

60,  Atthal time, the Cily also approved execution of the RUA.

6l.  Inthe RUA, the Cify expressly memorialized, affirmed and promised to
honor Crown Castle’s rights as holder of a CPCN and under New York law to be granted access
to the public ROW (independently of the RUA. Crown Castle has those riphts under state and
federal) in the same manner and on the same terms applicable to other certificated

telecommumications providers and vfilities, while also granting Crown Castle a franchise to install

-

12
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equipment o municipal owned structures in the ROW,

62.  Pollowing issuance of the Consent Resolution and execution of the RUA,
Crown Castls installed nine nodes on Con Ed utility poles, with the City’s approval.

"63.  When it approved these Initinl hlstauat{ons, the City did not require Crown

Castle to seek permits under the City’s wireless ot zoning code chapters or based on auy criteria

oniside of the four corners of the RUA. Instead, the City employed a sirecamlined administrative

permitting process, which was handled by the City Bngineer, and which was similar in scope to
the routine review eniployed for other utilities from time to time in Rye.

64.  Suchreview was consistent with the permitting process set forth in the RUA
and Crown Castle’s rights independent of the RUA under the NGW York State Transportation
Corporations Law and as n holder of o CPCN,

65.. The RUA grants the City the right to conduct reasoneble prior review of
Crown’s installations and impose upon Crown Castle the obligalion to oblain any reguired poemits
fot that review,

66.  Thoe RUA also contains an express restriction against the City requiring any
zoning or other permils unless the zoning and permits are also required for other types of
telecommunications providers, such as cable providers (which also provide unrcgulated pubic
WiFi access to iis customars through utility pole-mounts and use a WiFi system with the same
radio signal techoology as DAS) and Tncumbent Local Exchange Cartiers (“TJLECs®) (local
landline phone companies which provided service pring to the Cornmunications Act).

67.  Specifically, § 3 of the RUA. prohibits the City from forcing Crown Castle
{hrough an elongated discretionaty review process when such process is not app]icd. to similarly

sitwated utility providers that also mount infrastruciute on poles in the ROW. According to the

13
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RUA:

Any work performed pursuant to the rights granied under this Use Agreement shall
be subject to the reasonable prior review and approval of the City except that it is
agreed thal no »oning or planning board permit, variance, conditional use permit or
site plan permit, or the equivalent under the City’s ordinances, codes or laws, shall
be required for the installation of [Crown Castle’s predecessor] NextG’s Bquipment
installed n the Public Way andfor on Municipal Facilities, unless such a process
has been required for the placement of all communications facilities and equipmeont
in the Public Way by all.ofher telecormunications providers, including but not
limited to the ILEC and local cable pravides{s).

68.  For nodes o be installed on existing poles, § 5.1 of the RUA requires only
that Crown Castle provide a list of proposed pole attachment locations prior to deploy;ﬁents, and.
grants a thirty day dsfanlt approval period with respect to such locations, That Section also
provides that Crown Castle may be subjected {0 & pexmitling review process and charged permit
fees, “so long as the permit foes and process that the City tequosts of NextG are functianally
squivaient to the fees and the process that ase applied to the TLEC and/or the cable provider(s).”

69.  This provision is equivalent to Crown Castle’s 1ights under federal law and
as a CPCN holder to access the ROW within the Cily on reasonable terms and conditions.

70.  To the extent any other user of the City’s sireets (local landline companies,
eable companies deploying cable boxes and WiFi transmitiers, cloctric coipaty, otc.) can install
equipment without zoning or other discretionary review, Crown Castle i legally entitled to the
same ireaiment and same application process (in this case, the issuance of a ministerial, non-
proprictary administrative permit). Any other requircments subjoct Crown Castle to illegal
unreasonable discrinvination as compared to other providers of utilities in the ROW,

71.  The City evinced ifs Undars’mnding of the RUA’s application in this way by

previously allowing for the Initial Installations of Crown’s nine DAS nodes since 2011 without

having requited Crown to go through any discretionary review process.

14
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72, 'Ihe RUA’s incorporation of federal and state logal standards relaied to the
use and permit process for ingtallation in the ROW (and protection against discriminatory or
proliibitory permit processes) is also consistent with Crown Castle’s rights under New York State
Tramsporfation Corporations Law § 27, which provides that any provider “may erect, consizuct and
maintain the nevessary fixues for its lines upon, over or under any of the piblic 1'(';&63, streets and
highways and may croct, consiruct and meirntain, #ts necessary stations, plaats, equipment of Tines
upoi, through or olver any other land, subject to the tight of the pwners thereotto full compensation,
forthe same ., . .” |

73, Inthe fall of 2015, Crown Castle advised the City of its intent to deploy
additional node sites throughout the City and provided ﬁe City with a list of locations and the new
nods specifications planned for use,

74.  Based on ils previons experience in the Initial Installations and becanse the

- initiaf node speeifications wete substantially similar to ex-amples af authotized equipment listed in.
Exhibit A to the RUA Crown expecied all that was needed 1o proceed with the installations was _
City Manaper/City Bngineer apr;mval.

75, Howcvcr, the City changed its approach for the planned DAS expansion
and embarked on a series of inferpretations and actions that violated the spirit and the letter of the
RUA, and Crown Castle’s indeperdent rights to deploy in the ROW under Tederal and state law.

76, In connectio;ft witlh Crown Casile’s plans, whiuﬁ initially sought to install
approximately 85 new nodos, Crown, Castle sought an intetpretation of the RUA which would
petmitthe installation of & larger equipment shroud {the pole-mounted box that houses equipment)
than what was shown in the examplgé of approved Equipment contained in Bxhibit A to the RUA.

77.  Tepresentatives fiom Crown Castle and the City miet on. March 15, 2016 to
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discuss Crown Castle’s proposal, As pat of those discussions, the parfies considered the
possibility of Crown Castle seekibg & simple amendment fo the RUA to ensuie fhat tl’;e
specifications for the slightly larger equiptaent sheoud would be permitted under the RUJA, as well
as 10 discuss plans which Crown Castle intended to present at an April 13 City Council meeting,

78.  Crown Castle did not necessatily agree that an RUA. amendment would be
roquited for this larger equipment shroud, becavse it was Crown Castle’s position that the
definition of “Equipment” in the RUA, coupled with Exhibit A to the RUA iitustrating the ;cypes
of Bquipment that was approved would allow for the installations at the size Crown Castle was
contemplating, However, City officials advised that the larger shroud inidally contemplated as
part of Crown Castls’s degign would reguire an amendment to the RUA to add additional node
specilications to Exhibit A to the RUA (which lists examples of squipment to be installed and was
not meant to be all-inclusive) and approval of the amendment by the City Couneil.

79.  Addilionally, in a deparlure from prior practice relating 1:L0 permitting of
Crown Casfle’s previously installed nodes, as .well as practices relating to other ntitity providers
n the ROW, Crown Castle was advised that the City Council wonld be exereising juristiction 1o
teview and approve the node plan and details, disveparding the City’s past precedént in the manner
_in which it handled the Initial Installations as well as the mauner in which other utility providers®
installations #n the rvight of way were reviewed (if at all) and apbmvad.

80. - The imposition of permit requirements on Crown Castle that exceeded the
requirements inoposed on others atiaching equipment io poles in the ROW (such as cable
compaties, which, on information and belief, have similar or lurger sized shrouds that ave not
similatly regulated by the City) violated Crown Castle’s rights under statc law and th_c RUA, as

well a8 Crown Casile’s right to be fiee from unteasonable discrimination and effectively
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probibitory regulatory regimes under federal telecommunications law.

81. The City’g decigion to imposs morc onerous, discretionary rxeview
requiremments on Crown Castle was an eatly step in the City’s deliberate process to bar Crowa
Castle’s ability to provide wireless services throngh DAS infrastructure in violation of § 253 of
the Communications Act,

82, Crown Castle resexved all rights following its initial discussions with City
officials about its new node plan, noting that City Couneil approval never was requited previously
for Crown Castle’s existing nodes in the (5ty. Crown Cestle also was never required to obiain &
permit, and to Crown Custle’s knowledge, no utility instaliations required permits, except in cases
of excavglion petmits that had boon sought and granted in the past.

83. By letter dated April 8, 2016 to the City Council, Crown Castle confirmed
its intent to install new nod.es in Rye, as per Crown Castle’s conttact with ifs carrier customer.

84.  Crown Casile also formally askod the Citjf Couneil to interpret (or, if the
City thought it nccessary, .to amend) the RUA so as to explicifly permit the proposed larger
equipiment shroud design as part of Crown Castle’s installations in the City.

‘ R5.  Although the RITA, consistent with state and Tederal law, made the need for
fndl City Couneil discretionary review wnnecessary, the City ‘Couneil nevertheless asseried
permitting jurisdiction over the design, placement, and location of &lf the nodes plamned as part of
Crown Castle’s DAS expmnsion.

86.  Tn another departure from prior pragiice and from the review processes
conduoted for other utilfity providers in the ROW, the City also referced the moatter to the City’s
Boerd of Architectural Review ("BAR’) which, in May 2016, z;pprovcd the larger shroud design

as part of the BAR’s advisory role to the City Council. The BAR. also approved Crown Castle’s

17




¢ Case 7:17-cv-03535-VB Document 9-3 Filed Q5/15/17 Page 19 of 65 |

Case 7:17-cv-03535 Docﬁment 1 Filed 05/11/17 Page 18 of 64

revised 73 node installations, (Crown Castle reduced the number of nodes it sought to instal] from
85.)

87, By Jupe of 2016, external pressurcs from the Citizens Group began 1o
mount. That pressure first boiled over when Crown Castle received a June 14, 2016 petition
purporting to appeal the BAR’s approval of Crown Castle’s plans. The petition inclnded a request
that other City ageneics, including the Zoming Board of Aiapea.is aird Planting Commission, review
Crown Castle’s plans.

88.  Crown Castle, alarmed at this interference, advised the City of its concerns
and reminded the City of the various contractual and statutory obligations under the RUA and the
state and federal laws at play.

8%, More specifically, in a Jane 17, 2(116, letter, counsel for Crown Castle
reminded the City thai: (2) as a holder of a CPCN, Crown Castle is a telephone corpotation with
lIegal anthotity to deploy nodas on utility peles in municipdl ROWs for telecommunications
purposes (and this is the case whethor fhe RUA is in effect or not); (b) under New Yorl’s
Teansportation Corporations Law § 27, Crown Casfle had the right fo “_arect, construet and
maintain the necessary fixtures . . . over or under any of the public 1-621&, sireets and ghways™;
{v) while § 253 of the Communications Act allows municipalities management anthoxity over
public ROWs, it does not allow for the City to cmploy a discretionary review process or its
regulatory zoning anthority (e.g., mqpiring public hearings befors the Planning Commission which
could apply 1o wireless facilities, such as towets, oulside of a RGOW) for wtility pole attachments;
(d) Chapter 167-5 of the City’s ROW regulations (which Chapter governs strests and sidewalks,
"not Zoning rogulations) could potentially apply (again, asswmning that the Cily applied that Chapter

to other ROW utility providess), and such regulations require the City Counsil fo grant consent for
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telephone corpotations to install poles, wire attachments and the like; (¢) consistent with the City’s
Tawrs, Citﬁr consent for ntility pole attachments throughout Rye was already granted by the Consent
Resolution and under the RUA back in 2011; (f) the consent sought by Crown Castle for the Initial
Instal‘laﬂous wasg pursuant to that RUA, as well as Crown, Castle’s xighis under federal law and as
a CPCN holder independent of the RUA; (g) the BAR detexmination (although unnecessary) was
not objectionable in furtherance of a gencral referral, but that referral did not evidence a
determination undsr Chapter 196 of the City’s Code, governing wireless zoning, which Chepter is
not relevant to telecommunications infrastraeture in the ROW; (b} the City Council’s holding of a
public hearing related to Crown Castle’s request for a permit was not Tegally tequited by Chapter
167 (the City’s sidewalks and streets law), the City’s ROW regulations or the RUA, and in that
respect, the City had already exceeded the permissible scope of ils review; (i) §8 3 and 5 of the
RUA, conﬁ_l_tm that Crown Castle’s ROW deploymc;nts ate nof gubj e.:ct to the City’s zoning or other
land use diseretionary pormitting requirements (such as Chapter 196 governing wireless zoting
review outside the ROW); and (j) the language of Chapler 196 itself confirms that it applies to
wircless facilities which are not mounted on utility poles in the Cily ROW, and which ate regulated
separately by Chapter 167 of the City’s Code.

90,  Iniis June 17, 2016 cortespondence, Crown Castle aleo took issue with the
petition filed by the Citizens Group which pressed for other agencies to take up the roview process,
again reminding the City that its review of {;Jrawn Castle's request to install additional nodes had
alieady gone ahove and beyond compliance with the City’s review standards under the RUA and
its Code, and that the Clity’s decision to obtain a BAR advisory opinion and to hold a public hearing
ﬁenthaynnd anything legally required under the RUA. or as patt of the City municipal management

process under Chapter 167 ofits Code.
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91.  Crown Castle also expluined that the petition did not reise any issue
requiring additional ineasures by the City, Tt noted that the petition did not malke clear any specific
concern ot objection, thet the BAR did not take any action that would be appenlable io the Zoning
- Board of Appeals, and the BAR’s communication was instead a non-appsalable advisory opinion,

92.  The June 17™ Jetter also confitmed that: (1) no notice or special permit
under Chapter 196 was required from the City Council because the project did nét fit within that
Chapter’s definition of a wireless facility; CZ) e Planning Commission had no site: plan.
jurizdiction over projects in the City ROW hecause the RUA governed; and (3) Crown Castle’s
pole attachments did not fall within the puview of Chapter 196 beepuse that provision was
addressed to such wireless facilities as towers.

93.  The June 17™ letter also placed the City on notice that should the City
subject erwn- Castle to the discretionary zoning review actions advocated by the potition, the City
wouicl be in breach of the .RUA, be acting boyond its juisdiction over pole attachments in the
ROW (under the RUA, in addition to Crown Castle’s tights as a CPCN holder tmder the New York

- State Transportation Corporations Law ar_ul under § 253 of the Communications Act) and that the
City wonld be in violation of federal and state law.,

94,  Crown Cagtle ended its June 17™ Isiter with a request that 1:]1_0 City issue a
pormit at its planned July 13,2016 City Council meeting, noting that the added node specifications
had been approved by Con Ed as permitted attachments and that there were no known. teaffic or
pedesirian safety considerations associa:te_cl with the planned ulility pole atiachments.

95, Crown Castle’s fcquests {hat the City honor Crown Castle’s tights 1o deploy
its infrastmcture ]JLEISl-lﬂIlt to the RUA, federal law, state law and the applicable provisions of the

City’s Code (such as the Streets and Sidewalks Law ~ Chapter 167, to tho cxtent same wete applied
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to other ROW wtility providers) weze rejected.

96.  The City then put Crown Castle through multiple facets of public review,
illegally nsserting further discretionary suthority and proprictary rights to impose requiremeonts
~ that violated Crown Castle’s rights to deploy equipment in the ROW as a CPCN holder, and under
§ 253 of the Communications Act, as memonialized in the RUA.

97.  For example, the City subjected Crown Castle’s permit roquest to review
under SEQRA — a process that ean lead to indefinite delays in the comse of review,

98. Crown Castle tried to preempt any perceived SEQRA issues. By letter dated
June 24, 2016 to the City*s Corporntion Cmmﬁel, Crown Castle reminded the City that ifs request
wag for administrative permits to be approved by the City Manager/City Bagineer In accordance
with §§ 3 and 5 of the RUA that the City Council approved in 2011,

99.  Crown Castle also rocognized the appropriate role of the City Engineer in
reviewing Crown Castle’s request (e.g., with respect fo addressing anjr potential safety issues)
solely to the extent other similarly situated telecommunications and utility companics which vse
utility poles —like Altice, Cablevision, fiber compeanies and Con Bd - ate subject. fo such teview.

100.  Crown Castle also made clear in that June 24% letter that mounting
équipment on utitity poles —in similar faghion to other similarly sitnated telocommunications and
wility companies — ai"e Type I aotions for SEQRA purtposes. A Type II action g one formd
categotically to not have sigoificant adverse impacts on the cnvitonment, such that there is no
requircment for an Eavironmental Assessment form, a negative or positive declaration, or an
Environmental Fmpact Stafement, For support of the Type I classification, Crown Castle referred
the City to 6 NYCRR 617.5(c)(11), (19) and (7) and to the NYS Department of Environmental

Conservation (“DEC”) SEQRA Handhook,
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101, The June 24" letter also advised that the City that the City Council’s review
invelved matiers exempt as Type T under 6 NYCRR 617.5(c)(19), (26) and/or (31) as related 1o
interpreting the RUA on the new .equipment box specification because the moposed equipment
substantially conformed to the specifications which were examples of approved equipment on
Exhibit A to the RUA.

102, Crown Castle also took the alternative (and preamptive) step in its June 24™
letier of furnishing the City with a Short Bnvironmental. Assessmerit Form, despite its position that
any envitonmental impact statement could not reascnably be required under SEQRA, in
anticipatioﬁ of the event that someone might procedurally argne that City Couneil action is an
“mlisted” action for SEQRA puiposes.

103.  The June 24i" letter also reminded the City that the project was limited (o
equipment attached to utilily poles in the ROW with no visual impacts different in degres or Kind
than existing installations such as Con Ed transformers, Cablevision boxes, wires and Wil nodes
(which nodes use the same basic radio frequencies used by wireless carriers and which. the City
had not segnlated at all), and other routinely installed equipment in the City. As such, Crown
Castle advised that even if Crown Castle’s pexonil zequest were not "ll'ypn 11, a nepative declaration
would be required under SEQRA, such that any SEQRA. review could, and should, end there.

104, Crown Castle concluded its Fune 24" Jetter by requesting that Corporation
Counsel advise the City accordingly so that at the July 13 City Council meeting, any SEQRA
issue raised could be properly disposed of and the process could move Torward,

105, Xu the days preveding the July 13% City Couneil meeting, an ant-Crown
Castle application flier was circulated thr(jugﬁ the community. That flier began with the phrase:

“Dear Rye Neighbor: A Mini Cell Tower is slated to be Iocated on a telephone pole on your
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propesty ov adjacent to it.”

106.  In addition to falsely characterizing a single node ag a “Coll Tower,” the
flier asserted (without supporiing date) alleged adverss propetty value Impact; “locating & Mini
Cell Tower near a home may be effectively robbing the homeowner of value in his or her home
and transferring that vatue to Crown Castle” and its cacrier customer. This, notwithstanding that
the proposed equipment would be visually indistinguishable to a layporson from existing pole-
mounted equipment (this claim was also later rebutted by a certified appraiger who confirmed in
the record that there would be no adverse property impact).

107, Crown Castle, while reserving its objections, tried to move forward with the
review prdcess imposed by thé City.

108.  On July 2%, 2016, as a follow-up to requests made by a Rye City Conneil
Mombet, Emily Hurd, Crown Castle forwarded additiona! information to the Ci'py and noted that
Crowm Castlo Was unaware at that poirt of any other information required from the City in lord.ar
1o approve Crown Castle’s infiastructure deployment plan.

109.  The opposition continned, For example, atiomeys claiming to represent
“the taxpaying residents of Rye” sont a Septetnber 6, 2016 lottor to the City accnsing Crown Castle
of misleading the City “into sbdicating its Ia:\ﬁlﬁll responsibilities to review and mitigate the
installation of telecornmunications equipment,” asserting that the “RUA is void, unenforceable,
and a nullily,” and iosisting not anly that the City put Crown Castle through iﬁapp]icahle review

| (such as through SEQRA.) but also that the proviously approved Inittal Installations be revisited.

119, The City then hired ontside counsel (in addition to the City Corporation
Counsel) who had never been patt of the 2011 Consent Resalution or negutiatioh of the RUA, .

111, Onutside counsel’s first engagement with Crown Castle was to unressonably
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demand responses to what could 'best_ be described as interrogatories and other new, muliiple
information requests going far beyond any reasonsble terms and conditions per the RUA ot the
City’s jurisdiction. |

112. Crown Castle, with objections, complied with the requests for information,
such as, for cxample, furnishing the City with a lengthy, detailed Scptember 14, 2016 submission
rosponding to the City®s lawyer’s inquiries and cataloging how the requests wore legally off-baso.

| 115. By way of example, not mea:lﬂ; to be exhaustive, the City’s outside counsel
. Toeused the inquiry on the standards of proof for a carrier 1o obtain the relief of a reversal of a
denial under § 332 of the Communication Act’s “Effective Prohibition” standard. That standard
had 10 .relationship 1o the appropriate permitting process applicable to a CPCN holder, under the
RUA, under § 253 éf the Communications Act, or under any legitimate voning standards,

114, At each slep, Crowmn Castle advised the City that the scope of the City’s
inguitics comtinued to expand beyond any peymissible mqﬁﬁy relevant to its rights, but Crown
Castle nevertheless continmed to sespond, knowing that its only chance of getting to & City Council
“appi‘ova ” was by cnopergﬁl;g o the extent practicable and possible,

115, Crown Castle also continued to cxlend the Shet Clock deadlines for the City
to act on Crown Castle’s permitting réquest, in the hope that the City might eve:nmﬁ]ly be satistied
and agres to finally pesmit Crown Castle to proceed with expansion of jts DAS network.

116,  In October 2016, frustrated by the City Council’s reviexlw process, Crown
Castle submitled an alternate plan to the City Manager end City Engincer for deployment of all-
. conforminé equipment as set forth in the RUA, with no new poles (earlier plenning had
contemplated some new poles) and a reduced node count of 64 pole attachments (so-called “Plan

B”) which did not rely on any interpretation or amendment of the RUA, a filing the City
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procedurally rejected and simply ncorporated into the pending City Couneil proceeding,

117. In furtherance of its efforts to provide information requested as part of the
pending City Council proceeding, Crown Castle’s counsel then sont the City an October 19, 2016
letter addressed to the City Council’s Oofober 5, 2016 detenmination to conduct SRQRA review
as Lead Agency (despitc that Crown Castle’s application was a Type II action for which SEQRA.
toview could not legally apply) and addressed to the latest information request contained in an
Ociober 14, 2016 letter from the City.
| 118.  Crown Castle noted in its Ootober 19, 2016 letter facty demonstrating the
City’s intent to drag out the process, for example reminding the City that information just requested
could have been requested by September 6, 2016 — the date set forth in a folling agreement
previvusly reached by the parties relative to the City’s deadline under the TTCC Shot Clock,

119, Despiie the City’s condnet, Crown Casile indicated in its Qctober 19™
correspondence that i was continning to comply with the City’s demands, and in that regard,
Crown Castle furnished the City with a full Tnviriomental Assessment Form with exhibits.

120, In addition to obliging requests for information that were irrelevant to the
review standards to which the City apreed in the RUA and immaterial to Crown Casile’s rights
under federal law and ns a CPCN holder apait from. the RUA. consistent with the Consent
Resolution, Crown Castle took the opporbunity in iis October 19, 2016 Ieiter o further advise the
City why Iis aclions in execuling an ad-hoe tevicw process were contrary to Crown Castle’s
contractual and legal 1ights.

121, Crown Castle also noted how it had exbaustively worked with the City to
try to tailor itg plans to satisfy stated concerns, including by reduving ils planned deployment from

approximately 85 node locations to 64 nods locations with no new poles or situotures.
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122, The October 19, 2016 submission also provided additional analysis as to
why it was improper for the City to employ SEQRA review, sxplaining that the DEC declared a8
Type II (and thus exempt from SEQRA) the “extension of utility distribution facilities, including
gas, electric, telephone, cable, water and sewer comnections | to render gervice in approved
subdivisions ot in connection with any.action on this list” (Citing 6 NYCRR patt 617 S(e)(11).

123, Crown Castle-ﬁn‘ﬁha' noted that § 11.1 of the RUA incorporated this specific
Type IT exe.mption for Crown Castle’s routine installations of poles and related equipment in the
ROW and noted that other actions not contemplated by the RUA could be “unlisted” actions.

124, Crown Célstie also explained that the approach it advocated wag consistent
with the manner in which the City reviewed _shnilarly situated telecommunications and utility
compenies” installations, and that mimtes from proceedings involving such installations in the
right efway did not mention SEQRA reviews or even references to SEQRA in such cases, evineing
that the Cily properly treated those reviews of similarly sttnated wiility providers in the ROW as
TFype I exsmpi. |

125, Crown Casile also pointed out in ils October 19; 2016 letter that the DEC
handbock specificelly uotos that “stand-glone facilitles constructed specifically for radio or
microwave transmission are specifically not included in the exemption for construction on small
non-residential structures. However, if a small dish antenna or repeater box is mounted on an
exisiing stiuctore such as a building, 1"ac'lio tower, -01' tall silo, the action wonld be Type IL”
(Quoting DEC, SEQRA Handbook 33 (éd ed. 2010)).

126. The October 19, 2016, letier also refuted zn agsertion made by the
“taxpayers” counsel in prior correspondence that under the case of Kaplan v. Village of Pelham,

Index No. 13/3827 (Sup. Ct. Wet. Co. June 20, 2014), the City was obliged to conduet a (o]l zoning
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review. Crown Castle noted that Kaplan did not address o facial challen ge to a municipal permit
regirme and reserved for possible sprutmy, but did not decide, the issue of whether a municipality’s
siting law could be applied to a New York CPCN holder nnder § 253(a) of the Communications
Avct and New York Transportation Corporations Law § 27.

127, Crown Castle also provided further legal and factual support in its October
19 submission to refite confentions that the project would have any adverse historic impaets,
- advising that Crown Castle had.consulted with state and Toval agencies on two proposed pole
attachment locations in proximity to National Historie Sites/Disticts. and received reporis
confirminyg that the New York State Historic Preservation Officer (“SIIPO™), the official charged
as a matter of foderal and state law with malkiug such detstminetions, concluded these installations
would 1ot have an adverse effect on historic resources pursuant to Section 106 of the National
' Historio Preservation Act, the National Environmental Protection Act and related FOC repulations.

128.  Crown Casile also advised that the SI:]PO’S daiermin&tiuné are dispositive
for SEQRA and permitting purposes, citing applicable legal authorities for support.

129, d‘om Castle also providéd a legal analysis in its October 19 lctter
explaining how generalized claims of an aesthetic inpact do not establish a SEQRA. impaét that
would support a positive declatation, putting aside there should never have been any discretionary
review procesd, and aﬁy Propet inqoiry under the City’s Sireets and Sidewalks law should have
been limited to reviewing teaffic or pedesirian safely issnes (if any) for a specific pole or location,

130. o provids the City with additional information on this point, Crown Castle
furnished a serics of photographs for each node location so that each could be evaluuted in context,

131, The October 19 letier also noted that property values arenot a SEQRA issue

and that there arc no sipnificant noise impacls from the project. As {or the Citizens Group’s
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invocation of soneems over RE safety, Crown Castle reminded the City that as a matter of federal
law, the City may not properly consider this issue, but, to allay any conceins, regardless of whether
they wete supporled, Crovm Casfle invited the City to contact the FOC Wizeless Buresu.

132, Crown Castle also reminded the City in its October 19M snbnilission that to
the extent the City was seeking information concerning carriers’ technical and opetational use of
FCC spectrum (which the City sought in an effort to contpel Crown Castle to show it could satisfy
the Connﬂunicationé Act’s Bifective Prohibition test), the City does not have jurisdiction over such
issues, pursuant fo the Second Chicvit’s decision in New York SMS4 Lid P'ship v. Town af
Clarkstown, 612 F.3d 97, 104 (2d Cir. 2010) vecognizing thai such technical matiers are
exclusive.]y within the FCC’s jurisdiction.

153. Lastly, éromx Castle cautioned the City in its October 19™ letier that
SEQRA, could not be used as a delay tactic, and provided the City with precedent on that point.

134, Crown Casile concluded by asking the Cily to issue a detexmination of no
significance under SEQRA a0 that the process could move to decision.

135, Tn or around Qctober 20106, during the same time pariod that Crown Castle
was doing everything it could to furnish responsive information that would allay the concerns of
the City and Hs residents, the City then attempled to ternrinate the RUA.

136. The City served Crown Castle with a notice declaring Crown Castle o be
in “material breach” of the RUA (which would terminate within 45 days of the notice unless
cured), n order fo creatc improper leverage against Crown Castle, for the purpose of, on
information and belicf, cancelling the RUA and forcing Crown Castle to rensgotiatethe terms and
conditions upon which the City would permit aceess fo the ROW.

137.  'The City’s “material breach” claims asserted two issues: () that Crown
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Casile allegedly failed to roview municipel owned alternatives for siting of Crown Castle’s nodes;
and (b) that Crown Castle’s contract with its carrier customey, which permits the carvier customer’s
ownersivip of equipment units in the Crown cabinet mourntsd on the pales, violates the RUA
because, according to the City, the RUA doos not allow for others® equipment to be installed,

138.  As for the first “broach,” Crown Castle did in fact conduct a review of City
owned sites, and then, at significant time and expense, reenginesred the DAS expansion to
incorporate a few City owned taffic lights and poles in commercial areas of Rye which were

incotporated into a February 2017 filing referred to as “Plan C.»
| 139, The second “breach” claim {like the first) was asserted in bad faith, While |
the City acted surprised to find that wireless carriers’ squipmerd was being used in‘conneotion
with Crown Castle’s Initial Tnstallations dating back to 2011, the City knew the entire purpose of
Crown Castle’s deployment, and its federally conforred and CPCN rights, were premised on
building infrastucture 1o provide facilities upon which wireless carriers conld transmit their
wireless sigpals, and that it is oflen the case that the carrier customer owns some oTtho squipment.

140, The Ciiy knev_f that Crown Caglle’s systems wore designed to fransmit
- wireless carriers’ signals, and without the wireless careier being part of the DAS system plan,
Crown Castle’s infrastructure, the nodes, and in fact everything Crown Castle sought to deploy,
would have no practical wse whatsoever.

141, This knowledge is evidenced by the fuct that the City had no issue with
Crown Castle instailing other earrier equipment when the Initial Installations were putinfo place.

142, This-is also why the RUA specifically conteﬁ:np]ﬂted that third parfies
(carriers) would be making use of Crown Castle’s facilities. In fact, powhers in the definifion of

“Equipmem;" to be installed under the RUA, nox in Exhibil A to the RUA, which lists examples of
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-such equipment, wes there any requirement that Crown. Castle be the owner, nor do the “Fxamples
of typical equipment” listed on Exhibit A limit Crown Castle to only that equi-pment listed on the
Bxhibit, Rether, any reasonable infexpretation of this provision means that the equipmont installed
should be similar, even if not identical, to the equipment listed on that Bxhibit, tegardless of who
owns the equipment,

143.  Tutther pegeting the City’s claim that wireless cartiers’ eqﬁipment was not
cantemplated by the RUA are the purpose clauses embodied in the Recitals on. the front page of
the RUA. Recital A specifically references that NextG (now Crown Cagtle) deploys infrastenctore
for the purpose of “serving Next(P’s wireless carrier customers.”

144, Paragraph 3 of the RUA also acknowledges that the purpose of the
agreement is to allow Crown Castle to operate the “Network” and provide “Services.” Both of
those defined terms in the RUA specifically acknowledge that the infrastructure is to provide
services to Crown Castle’s wireless custorners. The City was well-aware that in connection with
providing such setvices it is frequently the cage that wireless customers will puir their egquipment
and antenmas with Crown Casile’s infrastructure in order to actually deliver the RF sipnals that
make it possible to forsish wireless services,

145, The City alzo knew, and always bas known, that a DAS system withont 4
carrier’s transmission of ils siguals (which ate unique to each earticr), the nodo system would have
no function. To interpret the RUA in amannee tlmtlwmﬁd categorically exclude caﬁier squipment
would be to reader Crown Castle’s entire infrastructure deployment vseless in those instances
wheto carrior oquipment is necessaty for the operation of the system,

146.  The City’s bad faith advancement of such int‘t:lpre'l‘ation is at odds with the

lanpuage of the RUA, and with the implied covenant of good faifh that New York law requires be
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enforced in order o avoid stripping the agreement of any meaning or effoct.

147, Moreover, while the City agreeﬁ to, and did, repeatedly toll .its “orme”
petiod, snch that the “cure” period at this point does not expire until May 12, 2017 (after muiually
agreed upon exiensions), thiy was a meot poink, as there was nothing io cure, such that, in addition
o the injuncLive and Gﬂlf.)l‘ relief sought herein for the City’s violations of Crown Castle’s righis
under state and federal law, Crown Castle is entitled to a deelatation that there was no breach by
Crown Castle of the RUA and the City therefore has no right o terminate same,

148, Duzing this same time period when the City sought to terminate the RUA,
the opposition campaign cesentially evolved into a de facto referendum to pressute the City to vote
to deny Crown Castle’s application, to challenge the validity of the RUA (if it could not be
terminated by the City’s allegations of breach), and to pressure the Cily into considering amending
its wireless law ~ Chapter 196 of its Codo — to require full diseretionary roview for permitting in
the City’s ROW, despite that every other similarly sinated utility provider (cabi_e, electric, fibet
providers, landlines) had deployed and would be able 10 continue to deploy their infrastructire in
the ROW unimpeded by this anti-wireless “proprielary” review regime.

149.  Asoflatefall 2016, the City also wus also contiming to impose upon Crown
Castle the requirement fo satisfy the Second Cireuit’s “Effective Prohibition” test under Section

-332(c)(T)(bXI) of the Communications Act, as articulated in Sprint Spectrum PCSv. Willoth, 176
F.3d 630 (24 Cir. 1999) and more recently in Orange Coungy-Poughkeepsie Lid Pariership v
Town of k. Fishkill, 2015 WL 6875162 (2d Cix. 2015).

| 150,  Although this test wag not require d by the RUA, the City violated. Crown
Castle’s rights under federal law and as a CPCN holder independent of the RUA, and hed no place

in any Jegitimate inquiry relative to deploying equipment in the City’s rights of way, the City
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continued o give credence to the position that this test needed to be satisfied, such that the
application could be denied if Crown Castle did not sutisfy a highor burden (han that required by
the RUA, ngwell as under state law and § 253 of the Communications Act.

151, The City thus illegally required Crown Castle to demonstrate a gap in
coverage, that there are no available aliematives to remedy this gap and that the proposal
represented the least intrusive means of remedying the gap.

152, Although Crown Castle’s application in any event satisfied this test, the City
had mo right to use the review process and public’s participation as & means fo turn the epplication
into & standard-less referendum without reference to applicable criteria or the proper mits of the
City’s suthority, which is limited to reasonsble texms and conditions as placed on other uiility
providers in the ROW and review of safety and pedestrian issues (if any).

153, WNotably, as relates jo the Effeciive Prohibition test, the public opposition’s
plan for a “less intrusive” alicroative was for the installation of ten tall communications towers in
the City of Ryc, Instead of the 64 cxisting uiflity pole atfachments that érown Castle proposed as
af October 2016 (which pumber was redueed from the 85 proposed ag o concession on Crown
Castle’s pert in an effort to do everything it could to work with the City).

154, Tonfull~sized towers installed in the City of Rye could not possibly be less
intrusive than a serfes of nodes and utility boxes mounted on poles in the ROW which were
designed for, and already hosting, various other fypes of ulility infrastructure, Under Crown
Castle’s proposal, from the vaniage point of the gensral public, Crown Castle’s nades would be
virtually indistinguishable from the existing equipment owned by olher ulility providers who were
net subjected to the discrotionary review process foreed on Crown Castle by the City.

155, Despite the actions of the City, Crown Casile continuod to move forward
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with the application process throughout the fall of 2016.

156. On November 28, 2016, Crown Castle submitied to the City updated
enginecring draﬁvings as a supplement to the full Envirommental Assessment Form (which Crown
Castle firther supplemented on April 19, 2017), additional photosimulations of the proposcd
installations, and manufactorer specifications for the equipment to be installed, consistent with
Crown Castle’s determination to provide the City with any data that it reasonably could to try 1o
give the City enough of what it needed to satisfy itself and its constituents that the proposed
deployment would be a non-event.

157, However, by this point, the City’s continuing insistence that the RUA was
‘ subjeot fo termination, and the City’s continuing stated plan fo amend Chapter 196 and then apply
that amendment to put Crown Castle’s application through a diseretionary wireless zoning review
process was cer_tainly cause for concern. )

158, Crown Castlc also futnished the Cily with a December 1, 2016 report by a
Senior RF Prequency Engineer detailing Crown Castle’s radio design oriieria, althongh, like most
of the other information sought and provided, such information had no relevance to the City’s
obligation to issus a mumicipal pe1mi}: in the same mamey that other applications by similatly
sitmated utility indrastractvre providers receive permits,

159, Nevertheless, Crown Castle provided information reiterating technical data,
drive tests aud coverage information praviously supplied fo the City in April which was roviewed,
but not repotted on, by the City’s R enginesring consultant who was hired in Angust 2016.

160, In a furthet efﬁa'rt to allay condems, Crown Castle also submiited a real
estate appraiser’s report which concladed fhat the pole altaghments would have no impact on

property values — also & common gense proposition given that one cannot reasonably anticipate
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someone would decline {0 buy 2 home becanse the utility pole on his or her street contains wtilities.

161,  Crown Castle also continved to submit extensive materials into the record
responding to, and negating, legal arguments and other concerns raised by publec submissions.

162,  Morsover, al‘L‘hoﬁgh not legally 1equired, Crown Castle submitted evidenee
that the Second Circuit’s Effective Prohibition test was satisfied by Crown Castle’s proposal, The
City’s RF engincer and outside counsel sven publicly verified that there are gaps in coverage and
conceded that it was likely that pole attachments it the public ROW would be needed.

163, As of February 2017, Crown Castle was stll trying o provide the City with
whalever informafion it could. On Febrmary 24, 2017, Crown Casile wrole to the City and
‘summarized whete its permit request stood, including Plan C as nn alternafive.

164, Crown Castle recounted how it had worked with {he City to reduce its node
plan from 85 to 75 and then to 64 nodes, Crown Castle detailed altcrnative equipment plang being
presented by the City and explained all of the alternatives it evaluated, inclding with respeot fo
City owned infrastrocture (which “cured” that alleged default under the RIJA).

165,  That lelter also summaﬁzed the three different options that Crown Castle
had preseated in total, and bighlighted Crown Castle’s latest plan (Plan ). as being one that
minimizes equipment size and maximizes vse of City owned poles, concluding with another
request that the City move forward to approve Crown Castle’s plans.

166. It appearsd by this point that the Cily, or cerain mermbers of the City
Couneil, had prejudged the application, as evidenced by a March 9, 2017 article in the Rye City
Review titled “Council poises to rejoct Crown Castle proposal.”

167, The article led off by advising that “Rye City Council members say they

plan to reject an amended propoesal from the telecom contractor Crown Castlc which secks o
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sprinzkle new wireloss equipment in Rye neighborhoods citywide.”l

168. The article quoted Councilwoman Danielle Tagger-Bpstein as stating
“Based on this current plan, I think I would have to do a fill environmental impact statemert,
which we haven’t done.” |

169.  This statement evinced a disregard for the fact that Crown Castle’s
Iapp]jcation was a Type Il action under SEQRA and for Crown Castle’s prior submissions detailing
why even. if SEQRA applied u negative declaration would be required based on any objective
review of the relevant facts,

170, The impetus for the Councilwoman’s comments was made cledr in the
article, which hoted that “|i[ssuss over Crown Castle have simmered ot a steady pace sinoe this
past summer when residents flogked to City Coungil meetings in droves to proteét the proposed
installation which they fear may adversely impact property values and acsthetics in their
neighbozhoods.” This, notwithstanding the lack of any evidence that property valucs or sesthetics
could be adversely affected by the addition of a few components on cach pole, which otherwise
houses equipment that 1s indistinguishable from the vaniage point of the public.

171, Crown Castle pressed on, both by supplying additional information (such
as & March 10, 2017 letter from Crown Caﬁtl'e;s carrier customer emphasizing what should be the
proper scope of the City”s review and pointing out where the City’s procedures ran afoul of that
scope), responding to concetns/public comment at an April 5, 2017 heating, and by 'hymg o
continue o engage the City, through discnssions with its counsel, in talks ajmed at working out
the issucs, which discussions necessitated four tolling agreement exiensions where Crown Castls
agreed to extend the Shot Clock deadline for {ssuange of a defermination on its request and the

City agreed to extend its Notice to Cure under the RUA, with the Shot Clock deadline having now
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expired on April 19, 2017, and the RUA “cure” period being extegded to May 12, 2017,

172,  Also on the April 5* hearing agenda was the discussion of the City’s
proposal to amend provisions of its Code aimed at highly rcgulating Crown Castle to the point of
cffective prohibition (an impermissible bar to entry under § 253 of the Gommunications Act, which
at this point had ulready taken place based on the review ptocesses employed), which proposed
a:mend;menla was taken up again in Aiaril 2017 und is discussed in more detail bélow:

173,  Following that hearing, Crown Castle made further record submissions
mslaond_ing to demands for more information outside the legitimate scope of the City’s review.

174, On Apidl 7, 2017, Crown Castle’s cartier customer submitted coverage
maps and additional materials further demonstrating the need for the 64 node design that was now
urider consideration. This consisted of a fother discrssion of their need from an RF perspective
and scientific data in the form of propagation maps demonstrating where gaps in service and
capacily constraints necded to be remedied.

175, Crown Castle finther supplemerited the record with an April 13, 2017
submission designed to.put to rest any lingeting questions the City or members of the publie had
about itpacts, including with submissions of visual compatisons éncl mock installations (through
the use of actual mocked up cubinets placed on poles and photosimulation technology) 1o
demonstrate tho minimal visusl effects of the proposal.

176, Crown Castle also supplied information. Showing that Crowri Castle nodes
wete in compliance with the Cily’s noise Code, information verifying that Ry 1{; vlassified as an
“urban cluster” with. significant population density, and traffic data from the New Yoik State
Department of Transportation (as of 2 2015 trip count) demonstiating the average vehicls trips per

day in areas of the City, ranging from 3,351 daily trips on Grace Chureh Strect to 13,786 on Boston
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Post Road to 147,599 trips along the section of 1-95 which goes through Rye, evidencing thét the
range of potential vehicle passengers benefiting from the service ran from thousands to undreds
of thousands per day.

177.  The City then held a Special Mesting on April 17,2017, pursuant to 8 notice
that included a proposed rediine of changes to its Code designed fo, among other things, gfectively
and discriminatorily bar Crown Castle’s further entry to this market in violation of, imer alia, §
253 of the Act.

178.  In advance of that meeting, on April 17, Cfown Castle wrote to the City to
address stétements by City officials to the effect that tho City would need additional time to |
consider Crown Castle’s permit roquest, and to memorialize the fact that on April 10%, Crown
Cagtle offered o enter into an additional tolling agresment, which oﬂt;r was dsclined.

179, Crown Castle also made clear in fis April 17 lettor that the Clty had agreed
pursuant to the parties” latest tolling agrocmert (fhe fowth) to provide Crown Castle with copies
of sy repotls from the City Planner, City Engiﬁeer or City RF Consulting Engineer by no later
than April 12", and Crowmn Cestle confitmed that, as that date had passed and the City elected not
1o obtain such reports, (}mm (Castle was nol given the opportunity to respond to any sut_:rh reports,
concerning which Crown. Castle reserved jis rights.

180.  The City did not respond, and instead moved forward with ita Apefl 170
mpeting at which time proposed changes to the City’s Jaws were discussed, inchuded revising the
Neise portion of the City’s ordinance (Chapter 133) to further i'cgulate placement and noise of
telecommunication devices, revising the Strects and Sidewalks law (Chaptor 167) to further
regulate placement of devices and wircloss facilities in the rights of way, and revising the Wireless

Telecommunications Facilities law (Chapter 196) to further repulate wireless facilities in a manner
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that would,- inter afic, make the permitting pl‘OGBSE.fBJ.‘ more cumbersome and sirip Crown Castle
of its rights to an administrative review process, violating Crown Castle’s rights under the RUJA
and as a holder of a CPCN unﬁer sitate law, and creating more onerous crileria to satisfy the
requirements of ;1 showing of need and that the proposal represenis the Jeast introsive means to fill
that need, despite that such inquiry falls well cutside any rensonable rending of the City’s review
awthority (cable and electric companies in tﬁe ROW are not required to satisfy that test).

181. By thetime the April 19" meeting came around, the City had de.termin_ad fo
find & way fo justify denying Crown Castlc its conteactual rights to deploy its inﬁastméture.

182.  Within only a few hours before the April 19, 2017 hearing in which Crown
Castle expected bused on prior meetings that the record would be closéd and a decision fssned, the
City served Crown Casfle with thrt.appcars to be a hastily drafted letter of the same date from
Renald Graiff, 8 Radio Froqnency Consulting Rnginee, to the City’s Corporation counsel.

183. The purpnsé of the letter —fo {ry to negate Crown Castle’s showing of need
for the DAS system in the ROW — was clear from the first senfence:

The City of Rye New York, through your office, has roquested that

the undersigned a New York Siate Licensed Professional Engineer

specializing in Radio Frequency review portions and provide a

second opinion on the request by [Crowm Castle] . . . o consitnct a

64 Node Distributed Antenna System (“DAS™) on existing wility

poles in the eity. [Emphasis added,]
Crown Castle ﬁvas surprised to see this submission, not only because it was furnished only hours
before what Crown Castle understond was to be the final hewring in violation of the parlies® latest
tolling agresment by which the City promised to deliver such matetials within one week of the
hearing date, but also because the letter made clear that this was a second apinion sought by the

City, when in fact the City had never sharcd with Crown Castle, or even hinted at the existonce of,

‘whatever first opinion it bad previously received from its inftial RF consulting engineer.
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184.  On information and belief, the City sought this “second opinion” because
whatever was contained in the undisclosed first opinion was insufficiont to accomplish the City’s
objective of coming up with some rétionale upon which to deny Crown Castle’s request.

185, M1 Graiff’s letter attempted to fill whatever gap was left by the first
opiufon, but this attemnpt was not successful, as Mr. GraifPs letter made clear that he did not
conduet any indepundent analysis of Crown Castle’s proposed plans or the .nsedfor fhe nodes from
an R¥ perspective, such as performing his own propagation map modeling to understand coverage
and capacity deficiencies and to determine whether the nodes would remedy those deficiencies.

186,  In liew of evidence, Mr. Graiff expressed unsupportable asserfions casting
doubt on the accutacy of data submitted by Crown Castle and its carrier customer,

187. The deficiencies in Mr, Graiff's analysis were encapsulated in an April 21,
2017 responsive letter from Crown Castle’s RF Engineer Gregory Sharpe. That letter went through
those deficiencics poini-by-peint, emphasizing the validity of the coverage map evidencs, the
marmer in which poriions of the map were coded 80 as to facilitate analysis of where coverage
would be enhanccd by the proposal, and providing clatifications o_f ’éecl-mical RI* design
requitements and the proper standards for reviewing those TogUremenis.

188, My, Sharpe also highlighied the fallacy of Mr, Graiff’s suggestion that
woaker signal strength could be utilized to provide wireless services, in response to Mr. Graiffs
ijl?oéation in his second opinion of witeless frequeney standards that apply to “rural set‘tings.’-’

189. M. Graiff”s use of a standard applicable to “tural settings” ignored that the
City is not & roral area laden with flat farmland, but rather an “wban cluster” with a significant
population, and an Interstate highway catrying over 140,000 tiavclers a day.

190.  Morcover, by suggesting to the City the sipnal strength the earrier should
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uge 10 provide services, the Cliy’s consultant delved into technologioal proferences — an action
which is federally preempted under the proviously discussed Second Ciicuit Claritstown decigion,

191, In addition to the submission of Mr. Graiffs second opi.nion, a few hours
bofore the April 19 meeting, the City also e-mailed to Crown Castle’s counscl an uadated
Memorandum to the Rye City Couneil from City Staff regarding “Action on Crown. Castle’s
proposal to amend RUA. and deploy DAS fhrovghout the City’s public right-of-way.”

152, 'This memorandum recommended ugainst issuing a negative SEQRA
detcrmination, while acknowledging in that event the City could not logally then act on Crown
Castle’s penmit xequest (it did anyway, as described below), and listing the grounds, and essentially
advocating for, a denial based on grounds that eventually wers adopted in the Denial.

193. At the April 19, 2017 meeting, the City then voted to issue a Pogitive
Declaration under SEQRA, making the process swhjsct 1o a whole new round of mandatory
environtnental impact revicw under state law.

194.  The City took this measure despite that approximately an entire year of
review alteady had passed while Crown Castle, to its prejudice, complied with the City’s shifiing
demands for infhrmation, a.nd that New York law mandates that a SBQRA detormpination as to a
Negative or Positive Declaration (or a finding thet the project is SEQRA-exempt which wag the
required result here) must be 1ﬁac1e at the earliest stage of a review proceeding -- not the very end.

195, The Ci;ty also ignored existing DEC regulations making cloar that a positive
declaration, or any subslantive SEQRA revicw, would be legally mmappropijate for the type of
permitling request made by Crown Castle in this case.

196, The City also ignored that, as Crown Castle advised, the DEC is currently

reviewing ils general policies of what types of installations would be Type T-exerpt, and the DEC
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is considering amplifying its policics insofir as these types of equipment installations ate
concetned, so as to expressly provide that equipment installation projects such as tho one ptoposed
by Crown Castle in the rights of way are Type Tl-exempt,

197, Novertheless, in a one-page Resolution, the City issued this Positive
Declaration, claiming, without support, that there would be “significant adverse impacts” from the
" proposed deployment based on: 1. “[t|he potential for significant acsthetic/design/visual resource
impacts and neighbothood character impacts” (ignoring that Crown’s equipment would be
virfually indiscernible from any other uiility provider’s equipment on utility poles, and reflecting
an unsupporteble posttion that momtiﬁg uvtilifies on a utility pole is contrary to the character of a
neighborhood); 2. “t]he potential for significant irapacts related to noise associated with the two
and three ion boxey” (the evidence is that there would be little-to-no noise impact); and 3. “ft]ho
potential for significant impacts fo the community character a'na locally designated histozic
districts and landmarks” (which also tests on. the proposition that a neighborhood would be
detrimentally impacted by the mounting of wtilities on wiility poles and disregards the SHPO’s
Iindings — conclusive for SEQRA and permitting purposes - that the proposed installations would
not have an adverss offoet on historio resovroes).

198. By its April 19, 2017 SEQRA Determination, the City as a matter of state
law could not now legally move forward to a final determination of Crown’s petmit requests nntil
the environmenial impact review process mandated by SEQRA. was comypleted - aprocess that by
tts nature would further add months (or more) o wha’; should always have been a quicl;, run-of-
the-mill administrative review. |

199, However, by this point, no matter what objections wore offored by Crown

Castle (including with additional submissions between April 19-22, 2017), thore was nothing more
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Crown Castle cou%d do to stop the City from blocking Crown Castle’s DAS sfsiem, as evidenced
by the City Council holding a Special Mecting on April 215 in the Mayor’s conference room which
was noticed as “an attoméy/c]ient meeting to discuss confidential matters,” and which was then
followsd by the unusual action the City took at a Saturday Aptil 22, 2017 mesting where Crown
Castle’s pormit request wes not on the Agonda (but an “Bxecutive Session on. Attorney/Client
matters” was), and whero, despite the City’s failure to conduct any SEQRA roview as requised by
law before a final actlon could be taken on Crown Castle’s request, the City issued the Denial,

200.  The Denial consisted of misstatements and ertoneous applicalions of law.

201, A fondamontal premise of the Denial was an alleged “substaniial quesiion
as fo the qominuing validity of the RUA,” presumably based on the City's bad-faith assertion that
Crovin Castle was in breach. of the RUA for the reasons it previously asserted in its notice to “eure”
non-existent, violations.

202. However, the City ignored that pursnant to its own notice, and sevoral
tolling agreements enfered into the parties; the time o “cure” had not yet elapsed, which was a
condition fo the Cily 'hainé able to terminate the RUA, such that the RUA remained valid (and
teimains so as of the dafe of this filing) and had not be terminated.

203, The Cily also claimed, in bad faith, that the RUA only extends to Cily
awned 1-.ig1_1ts-0f wey, as opposed to portions of the right of way owned by the Conunty or private
third purties,

204, This assortion is belied by the plain texl of the RUA, whers on the first page
in Paragraph B of the Recitals, the partics acknowledged: “For purpoge of operating the Netwaork,
NextG wishes to locate, place, aftach, install, operate, contral, and maintain Equipment in the

Public Way (as defined below) on facilities owned by the City, as well as on facilities owned by
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third parties herein.” The phrase “as well as” means “in addition to” and expressly contemplates
the install#Lion of equipment owlside of Cit){ owned rights of way on facilities owred by third
parties, such as private persons andfor the County, _

205,  The City’s bad faith interpretation also defied the spirit of the ]_é_UA, which
was to Streénﬂhlﬂ the permit p.focess for installations in the rights of way in the same manner in
which permit requests for other uiility providers in the rights of way were processed.

206. That contention also flouted Crown Castle’s rights as a holder of a CPCN
which gave Crown Castle the tight to situate its infrastructure in the right of way, whether portions
of the right of way are City owned or not, and whether the RUA. is in effect or not.

| 207.  The City’s inferpretation iz also at odds with the fact that in 2011, the City
proviously approved Crown Castle’s Initial Instqllgﬁons; pursuant only to the RUA and the
streamlined permit process the Clty then exaployed, notwithstanding that some of the nodes which
were previously approved were in public rights of way owned by the County with City Engincer -
signatines on the Counly permits,

208. The City’s position wag incons'istent with the Cify’s own prior precedent,
and therefore an fllegal position under state law, and it was also arbitrary and capricious, as the
issue of who owns which part of the right of way is irrelevant to Crown Castle’s right to install its
infrastructure in all rights of way inthe City (all of which ate traveled over by the general public).

209.  The City also cast its Denjal as non-final, staling that the Denial represented
the “action it would take based on Crown Castle’s proposal as if the proposed projeet were exempt
from STIQRA.”

210, This was an admission by the City that it could not lspally deny Crown

Castle’s application u this stage, having fust subjected the process to finther and more extensive
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SEQRA review. However, the Denial is a final action for purposes of this lawsuit, as the Denial
resolution makes clear that regardless of the Cily’s illegal SEQRA determination, the City denied
Crown Cagtle’s request on independent bages having nothing to do with SEQRA.

211.  The Denial aJS(; attempts to justify the City’s decision based on the assertion
that the proposed equipment did not comply with New York City DoITT equipment standards
(which ate not legally relevant), and ignored that Crown Castle’s 64 node proposal in its Plan B
and C submissions incladed all RUA approved cquipment as shown on Bxhibit A to the RUA.

212, 'L'he Dental also contended that becauée Crown Castle’s plans contemplated
Crown Caétle’s cartier customer placing equipment in Crown’s sabinet, it was a breach of the
RUA. The City took this position not\»vithstaﬂdﬁlg.’che RUA contomplated that other carers’
equipment would be housed in connection with Crown Castle’s infrastructure and that any reading
of the RUA which did not allow for same could render the RUA. meaninpgless, Further, the RUA,
simply fails to require Crown Castleto own cvery plece of cquipment (or any piece, for that matter)
required for its installation.

213, The Deniaf also contended that Crown Castle had not identificd nodes that
ars purlicularly critical, and that the City did not have a basis for assmming that if some nodes wore
denied andl others approved, the project eonld not move forward, This claim demonstiated either
a fundamental misunderstanding of, or an tntentional disregard of, how DAS networks operate,

214, The City then continued to ignore that the RUA poverns and iried in the
Denial io subject Crown Casfle to Chapter 196 of the City Code, which applies only to applications

. for wircless infrastracture ontside of the public rights of way, ignoring Crown Castle’s status as a
holder of 2 CPCN as well as § 27 of the State Transportation Corporations Law, which allow for

Crown Castle’s equipment to be installed in the rights of way.
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215, As put of that bad faith tactic, the Cily claimed in its Denial that Crown
Castle did not demonstrate whether there are higher priority locations (or less infrusive locations)
for the nodes or & need for the facilities to provide service, relying on “fuformation presonted by
Ronald Graiff,” the consultant whose report was first submitted on April 19%, whose existence in
the review process was never disclosed fo Crown as part of a fair and open proveeding, and who
did not conduet any independent testing to support his “conclusions.”

216,  The City also claimed that it “velied” on information presented by Crown.
Castle’s eairier customer, althongh if that were tius, its conclusion would have been the opposite,
ag the carrier customer did demonstrate the need for the facilities.

217.  The Cily also stated it relied on the “public ctiticlzing the Crown Castle
analysis,” which cuiticisms cannot legally be subsiituied for, or relied upon in place of, the only
seientific evidence in the record offered by Crown Castlo, which proved the noed for expansion of
Crown Castle’s DAS network to serve Rye.

218. 'The criticisms described by the City are also lepglly irrelevant, as Crown
Castle’s pormit request could not bs subject T Chapler 196 review,

219. 'Thatthe City did not have such atight is confitmed by the RIUA’s language.
The City tried to get arcund this fact by including a pariial quote of § 3 of the RUA n the Denial:

Any work performed pursuant to the rights granted under this Use

Agreement shall be subject to the reagonable prior review and

approval of the City cxeept that it 48 agreed that no zoning or

planning board permit, variance, conditional use permit or site plan

permft, or the equivaleat under the City’s ordinances, codes or laws,

shall be required for the installation of [Crawn Castle’s] equipment

nstalled in the Public Way and/or on Municipal Facilities, unless

such a process has been requited for the placement of all

commmnications facilities and equipment in the Public Way by all

other telecommunications providers . . .

The City’s use of ellipses omitted the Janguage af the ond of the provision: “ineluding but not
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limited to the ILEC and local cable provider(s),”

220, This portion of the provision which the City omitted confirms thet the Clty
caunot subject Crown Castle to additional review unless it subjected other ILEC and local-cable
providers to the same review.

221, The flii'l;y never pui other ILEC and local cable providers through such
review, but, rather, to the oxtent the City put them through any reviow at all, it was akin to the
routine administrative roview process the City originally employed when Crown Castle made its
Initial Tnstalletions years ago,

222. 'The rccord also contains a March 30, 2017 letter from the cable cartier
Aliice, a municipal franchisee in the right of way providing broadband and telecammunications
servioes, including ‘J}fi—Fi antennas utilizing the same basic RE frequencies as those nsed for
wireless services, exactly like Crown Casile, which letter objected to the propusition contained in
draft legislation proposed by the City that ﬁ'ﬂn;zlﬁse agroement holders in the municipal right of
way could be subject to zoning review undor the City’s wircloss law (Chapter 196 of its Code).

223, That letter confirmed that Altice’s deployment of its technology (including
wireless) was su:t;ject to its municipal franchise agreement to install wiilities in the right of way,
and that the scope of the Cily’s review authority was covered by that agreemeni—which is exactly
the case with Crown Castle with rospest 1o its RUA,

224,  Citing several legal principles which ave directly applicable to Crown.
Casfle, which i3 to be treated under the RUA. like Altice, that lelter advised that:

the exclusion of a franchised cable service provider like Altice from

the requirements of the proposed ordinance languape wonld not

violaie the non-discrimination requirements of Section 253 of the

federal Covummication Act. That provision generally requires non-

discrimination in troatment of telecommunications providers. Here,
ihe core components of the ordinance - - oversight, cormpensation,
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safety/acsthetics, roporting, efe. — are alroady covered in Alﬁce 8
Tratchise.

Altice’s situation is on ell fouss with Crown Castle’s. Notably, Allice’s franchise with the City
docs not even include or provide for sutennas and Wil deployinonis in rights of WeLY.

225, Yet, the City has unreasonably and unfairly discriminated against Crown
Castle in viclation of the RUA, state law and the Comsmmications Act (§§ 253 and 332) by
subjecting Crown Castle to onerous, manufactured review requirernents when, on infarmation and
belicf, based o1 an examinstion of responses 1o POIL requests, the City not only declined to apply
any zoning or other discretionary review to other similaxly situated wtility providers holding
municipal franchiscs for the rights of way, but the City did not impose uny additional review
requitemcnts on & cable provider even where the cable provider installed wnliconscd Wi-Fi
aotennag to provide wireless “hot spots™ to cable customers, despite that these antennas are
Tunctionally equivalenl ta the matennas that would be vsed in Crown Castle’s DAS system.,

226, 'The City’s selective use of ollipses is also demonstrated in the Dendal where
it partially quotes § 3.1 of the RUA in discussing its review authority, whers the City claimed that
this portion states:

"The Cily hereby authorizes and perimiis [Crowa Castle] fo . . . ingtall,

_opetate, maintain, contrel, temove, teattach, reingtall, relocate, and

reptace Equipment in or on Municipal Facilities . . . A denial of an

application for the attachment of Eguipraent to Munisipal Facilities

shall not be based upon the size, quantity, shape, color, woight,

configuration, or other physical propertics of [Crown Castle 5]

Equipment if the Equipmert proposed for such spplication

substantially conforms to one of the approved conﬁguratmns and the

Hquipmenit speolﬁcanuns set forth in Txhibit A.

While the first ellipses omits the phrase “enter upon the Public Way and to lovate, place, attach,”
the second phrase wiich. is omitled sfter the words “In or on Municipal Facilities” are the words

~ “for the purposc of operating the Network and providing Services.”
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227, The City recognized the import of that omitted phrase becavse the defined |
terms “Network” and “Services” in the RUA contemplate that the purpose of Crown Castle’s
squipment 1s to pair with wireless curriers for the purpose of delivering the signals that are used
f.or wireless services, and the Chiy’s oﬁﬁssion underscores that the City did not want o draw
attontion to the textual evidence in the RUA. that contradicts the City’s position that carriers cagmot
locate their squipment on Crown Castle’s utility infrastructure.

228.  The City also quoted only part of § 3.3 of the RUA, in support of the position
that municipal facilities must be preferred. According to the City’s Denial, that provision states:

| Preference for Municipal Facilities, In any situation where [Crown

Castle] has a choice of aftaching its Equipment to either Municipal

Tacilities or third-party owned peoperty in the Public Way, [Crown

Castle] agrees o attaqh 1o the Municipal Facilities . . .

The omitted phrase that follows is “provided that () such Municipal Facilities are af least equally
snitable functionally for the operation of the Network, and (i) the rental fec and costs associated
with such altachment over the longth of the term swe squal fo or less than the foo or cost to NoxtG
of aﬁao}ﬁng to the alternative third-patty owned property.”” The usc of ellipses to oait this phrasc
suggested. that t-he obligation to house infrastrueture on municipal facilities iy absolute and
unconditional, when this is not the case,

229.  The Denial also claimed that to the extent nodes weto to be situated on
County or other public rights of way not owned by the City, the RUA did not apply. That
contention flouis the text of the RTIA (as discussed above) and is at odds with the Cily’s protessing
of Crown Casile’s request for permits for the Tnitial Installations as well as 1'113. Tact thai, on
information and belief, other ILECs and cable providers have never been subjected to zoning ot
oihex discretionary review for installations in the tight of way regardicss of whether such

installations wore in the public or privately owned parts of the public right of way. ‘
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230.  The Denial also contends that although the County and City Engineer
previously awthorized Crown Castle’s facilities to be placed in the right of way through a
construetion application procoss, that point was “not relevant to the question of whether the nodes
can be spproved under the RUA,” ag if Crown Castle’s previously approved installations did not
involve nodes {which would have rendered Crown Castle’s infrastructure useless) and as if the
nodes themselves somehow called for separate review than any other piece olinfiastructure housed
on utility poles, whether belonging to Crowa Castle, ot the clectric or the cable companies, which
similatly situated utility providers had never been put through the onerous level of review that the
C.ity imposad against Crown Castle, |

231.  Whilc the Cify pointed out that the permitting proccssos for a constraction
pertnit and for a land use permit ave distinet, the City ignored that the RUA recquired Crown Castle
1o be treated no differently than the other utility providers housing equipment on 1o0les, as the City
originally did with Crown Castle back in 2011, before the Citizens Group cesed the City to yield
to public pressurc and ignore the bovundaries of its lawfnl authority in this matter.

232, The Denial also clainas that the City had a right to conduct more ﬁl.tl'Ll'SiVG
review than that allowed by the RTUA by the City, relying on New York City standards from 2011,
and claiming that the proposed equipment did not substantially conform 1o those standards,
However, as a factual matter, the City was incortect.

233, In each of fhe alternative proposals considered, and rejected, by tht; City
(i.e., Plan B and Plan C), Crown Castle made clear, sither on the f.;acc of the proposal itself or in
the cowse of communications which are part of the public record, that the proposed ecilﬁpm.ent
was it acsordance with the equipment standards set forth on Fxhibit A to the RUA.

234, While Crown Castle indicated on certain drawings the paramcters of a larger
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oquipment boxes which reflected discussions about the potential size box that the uiility poles
could hold, Crown did not request that the City approve those lacger sizes in Plan B .01' Plan C,

235, Addifionally, althovgh the Denial acknowledged the City was subject 1o a
requitemont under § 3 of the RUA to conduct “reasonable prior review and approval,” (reflecting
Crown Castle’s rights unde.r § 253 of the Communications Act and as a CPCN holder independent
of the RUA) the City noted “that Section 3 specifically contemplates that the agrecment shall not
be interproted to allow Crown Castle to effectively monopolize available space in the rights of way

- that it is, it is intended to assure that the vights of way remain available to all.*

236, There is no support for this proposition that Crown Castle was seeking to
“monopolize” and Hmit availability of access to uiility poles in Rye,

237, The Denial then retirned to the frelevant question of whelher the DAS
expansion was needed to provide service (1ot a question the City hag ever asked any other utility
provider when they instatled their equipment) and eoncloded that there was ti0 such need, relying
of Mr, Graiff, but failing to cite to any dats in the record based on actual soientific evidence (such
as contrary propagation maps) to support that conclusion.

238, The City then sugge;sted, again without s.ciantiﬁc proof, that the data
submitted. does not show that the proposed nodes were sufficient to serve highly t:rafficked roads,
when in facl the data confirmed that the network would remedy coverage and capacity gaps along
oritical cortidors. |

239.  The Cily also disregarded the level of daily traffic that passes thiough the
ares in need of service, disruissing the data in the record as not significant,

240. ‘the City also claimed that there “may” be noise issues, despite the 1'ec§1jd

_ evidence that any noise (if any) would be in corpliance with the City’s neise ordinance.
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241, The Denial also contended that Crown Castle’s permil request failed
becavse it did not include any consideration of Municipal Facilities, when the record demonstrated _
the opposite.

. 242, The Denisl also state@ that there “appears io be a substantial contractual
dispute between Crown and the City,” otnitting that this contractual dispute was of the City’s vwn.
making i an effort to terminate the RUA. and compel Crown Castlo fo start negotiations as to the

' City’s scope of review from the beginning, in violation of Crown Castle’s rights under federal law
and as a CPCN holder under the New York State Transportation Corporations Law.

243, The City’s depariure from that contractual and publicly conferred right of
Crown Castle to be reviewed in the same manver as other similarly situated ufility providets iz a
Violaﬁc;n of the City’s duties under the RUA, |

| 244.  The City accosed Crown Castle of acling “any way it desires,” but it is the

_ City, not Crown Castle, that has exhibited such behavior — effectively lcgisla'ting on the fly to

impose requirements on Crown Castle’s pormit requests that transeend the limitations of the RUA,

and trunscends the City’s own processes and procedures based on the manner in which it

previously processed Crown Castle’s permit requests and approved the installation of oquipmert
by other providers in the righls of way.

245, The City tried to justify is positions by suggesting ia the Denial that i this
instamee the City had no constraints beeanse its decision making was non-regulatory, a;ncl instond

he City was acting in its proprietary capacity.

246.  Neither the RUA, nor state law, nor foderal law, nor tho City’s anthority
under its Code, convey the level of diseretionary revicw authority that the City claimed Jt had the

power to exercise in iis propriefary capacity, which would only be reserved to that aspect of a




( Case 7:17-cv-03535-VB Document 9-3 Filed 05/15/17 Page 53 of 65

Case 7:17-cv-03535 Document 1  Filed 05/11/17 Page 52 of 64

mumnicipal franchisc for use of City owned structures as opposed to access to public rights of way.

247.  The City also falsely claimed that Crown Castle took the position that any
tight of seview of un application to cxpand facilities would be preempted under 47 U.S.C. § 1455
(also known as Seotlon 6409 of the Spectrum Act). Crown Castle’s position wag 1ot that the City
would have no zight to review an expansion request, but rather the scope of any such inquiry is
specifically defined by federal Taw.

248, In sum, what started out as and what should heve been a steaightforward
process with minimal municipal review required, consistent with the City’s historical precedent of
allowing Crown Castle to install its original nudeis without incident, snowballed into a pitched “us
v. them” battle, with the City siding with the Citizens Group in derogation of Crown Castle’s
contractual, commen law and statutory rights to operate under reasonable terms and conditions in
the wunicipal rights of way.

249.  The evidence is also clear that in furtherance of its mission to take up the
anfi-wireless cause, the Cily set about on a scheme to unlawfully try io terminate Crown’s tights
undet: the RUA, and to subject Crown to full zoning and discretionary review ﬁnder the City’s
Wireless Yacility Siting Law — Chapter 196 of the City Code — which, during the course of the
process, the City then sought to amend.in order to further impede, if not eliminate, Crown Castle’s
ability to deploy the node infrastructure for the benefit of its cartier customer, such that a revised
Chapter 196 (if it is adopted) would illegalty target and prevent Crown Castle from realizing its
rights under the RUA and as a holder of a CPCN with rights to the right of way under slate law, in
addition to its rights under the RUA.

250, Without eliminating the RUA, the City is bound by iis pruvisio_ns, including

the provisions in § 3 which specify that, whether Crown Castle installs equipment on munieipal
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facilities or third parly property, the City cannot deny a permit “based upon the size, quantity,
shape, color, weight, configuration, or other physical proporties of [Crown’s] Equipment if the
Bquipment proposed for such application substantially conforms to one of the approved
configutations and the Equipment speoiﬁcations. set forth in Bxhibit A,” as well as those portions
of §¢ 3 and 5 of the RUA which confirm that tight of way deploymenis by Crown Castle are not
subject to zoning or ofher land use discretionary pesmitting requirsments that the City might seek
to impose, cssentially leaving the only permisﬁble scope of the City’s inquity addressed to
ensuring that there are no safety issues, such as relates to traffic or pedestrians.

251, On these bases, Ciown Castle is entitled To Tedress under the RUA, and
under federal and statc law as set forth in the Counts herein, including but not limited to a
mandatory itjfunetion directing that all required permits for Crown Castle’s deployment of its node
plan as set forth in Plan B or Plan C be immediately granted, and a judicial declaration that the
RXJA was not breached by Crown Castle and therefore remains in foll forec and cffect.

. COUNT X
(For Prohibition Of Services, Bar To Fintry, And Unreasonahle Discrimination)
| (I'or Violation of 47 U.8,C. § 253)

252, Crown Castle incorporates herein by reference afl prior allepations set forth
herein, |

253, 47 U.8.C. § 253(a) provides that “No state or local stapwie or regulation, or
other State oz local legal requirement, may prohihit or have the effeet of prohibiting the ability of
any entity (o pravide any interstate or initrastate telecommunications service.”

254, Crown Cﬁs[‘le has been aftempting to exercise it right 1o access the rights
of way Jocated within the City o provide telecommunications services since it first sought a permit

trom the City for its nodo deployment plan over » year and a half ago.
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255, Ci'own Cagtle hag been forced to comply With the City’s unlawful exercise -
of diseretionary, mulii-tiered, illegal discretionary requitements, which have resulted in
substantial, yoreasonable, and unjustified delay.

256. The Denial and the review processes employed by the City leading up to
the Denial obstructs, prevénts and bars entry to the deployment of Crown Castle’s
telecommunications facilities in the City’s rights of way, whils other similarly situated utility
providers in the rights of way have not been subjected to the review procedures and delay tactics
employed by the City and have been ﬁble to mount their utility infrastructure on polss ih the vight
of way with limited, and on information and belief, at times no review by the City.

257,  The City’s actions and inaction in response to Crown Casile’s aitermpts to
gain access to the 1ights of way and provide telecommunications setvices created an unreasonable
ongeing delay, which, coupled with the City’s Denial of Crown Casile’s permit requést, and
diseriminatory treatment against Crown Castle as compared to other utility prm;idsrs in the right
of way that have not boen foreed to under;gu the oncrous, ad-hoc processes imposad by the City in
cotrmection with its revicw, has bareed enlry of Crown Castle’s equipment in the right of way and
had the offect of prohibiting the ability of Crown Castle to provide telecommunications scrvices
in the City in violation of 47 U.8.C. § 253(u).

258, The City’s a;ctions and inuctions in response to Crown Castle’s attempis o
exercise its right fo access the rights of way weud provide telecommunications setvices ovor the
cowse of over a year, and the City’s ultimate Denial of Crown Castle’s request for a permit to
deploy its proposed DAS system, have it been djfe:ctl_y related to the City’s management of the.
rights of way, are not competitively neuttal and nondiseriminatory, and axe not telated to the City’s

imposition. of fair, reasonable and lawful requirements, and are, thercfore, not within the limifed
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authority reserved to fhe City under 47 1U.8.C. § 253(c).

259, Crown Castle has suffered and will coniinue to suffer izreparable harm as a
result of the City's unrcasonable tactics in delaying Crown Casile’s efforts 1o deploy its
infrastructuee, foreing Crown Castle into review processes that far oxeeed the City’s lawful
- Jurisdivtion and the partles’ contractual RUA municipal franchise agreement, and ultimately
den;dnfg Crown Custle’s reguest for a psrmit, thereby having the effect of pfohibiﬁng Crown Castle
from providing telecommunications services and barring entry within the public 1'igllts of way,

260. Crown Castle ia thus ent:itle_d to an order and judgment reversing the Dendal
and mandating that the City immediutely grant Crown Castle’s request for a permit and jssue all
nocessary permits and authorizations for Crown Castle to immediately begin the necessary work
to deploy its infrastructure in the rights of way and allow for Crown Castle’s customers to foke

whatever actions are necessary to provide wireless services through Crown Castle’s infrastitictore

network.
COUNTH
(Substantial Evidcenec)
(For Violation of 47 U.S,C. § 332(c)(7)(B)GiD)
261, Crown Castle incorporates herein by reference all prior allegations set forth
herein,

262, Section 332(0)(7)(B)(ﬁi) of the Comununications Act, as amended by
Scetion 704, provides _that “[a]ny decision by a State or local govornment or instrumentality thercof
fo deny a request o place, construct, or modify wireless service facilities shall be in writing and
supported by substantial evidence coniained in a wrilien record,”

263.  In violation of this Sscl_icm, the Denial eschews the actnal factnal evidence

in the record and rests inslead on legal argument and stendards having no bearing on any legitimate
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scope of review, ﬁhich review should have been Himited solely to the level of review employed
for other similarly simated utility infrastructure providsrs who monnt pole cquipment in the right
of way,

264.  Crown Castle’s request for .permits satisfied all such legitimate review
requirements, and even under the onerous standards applied by the Clty, which should not have
been applied, Crown. Castle demonstrated compliance, evidencing that the City had no grounds
upon which to deny the permit sought by Crown. Castle in accordance With its vights nnder the
RUA,

265.  The substantial evidence in the record did not supl;ort the Dendal and
instead established Crown Castle’s entiflement to the permit sought, and the Denial was thus in
violation of Section 332(0)(7)(B}(iii) of the Communications Act,

266, Crown Casile is thus entitfed to an order and jndgment reversing the Dental
and mandating that the City .immediately grant Crown Castle’s request and issuc all necessary
permits and awthorizations for Crowp Castle to immediatcly bogin the necessary work to deploy
ity ﬁ:ﬁzistruwl:m'e in the rights oi’ way and gllow for Crown Castle’s customers to takec whatever
actions are necessaty to provide wireless services through Crown Castle’s infastructure network,

_ COUNT 11
(Iffective Prohibition)
(Fux Violation of 47 U.8.C, § 332(cHNH(@BYIH{IL))

267.  Crown Castle incorporates herein by reforence all prior allegations set forth
herein.

268.  Section 332eXDBDAD of the Cormnuniuatinns .Aut, as amended by
Rection 704, provides that the “regulation of the placement, vonstruction, and modification of ¢

personal wireless service facilities by any State or local government or instromentality thereof . .
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- shall not prohibit or have the effect of prohibiting the provision of personal wireloss servioes.”

269, In violation of this Seotion, the Denisl effectively prohibits Crowa Castle
from fulfilling a need for wireless sorvice to existing coverage gaps and to satisly the wireless
capacily needs of the public, including for residences, business and h‘avelegs locally and along vital
cortidors in. tho atea. Crown Castle demonstrated that need and proposed the least intrusive and

| only viable means of fullilling that need.
| 270,  Crown Castlo is thus entitled to an otder and judgment reﬁersing the Denial
and mandafing that the City immediately grant C;TDWH Castle’s request and jssue all necessary
permits aﬁd authotizations for Crown Castle to immediataly begin the necessary work o deploy
its infrastruciure in the rights of wey and allow for Crown Castle’s customers o taks whatever
actions are necessnry fo provide wireless services through Crown Castle’s infrastructure netwosk.
COUNT 1V |
(For Reversal Of The SEQRA Detcrmination and Denial
Pursuant To Ariicle 78 Of New York CPLR)

271, Crown Castle incorporates borein by 1eference all prior allegations set forth
herein.

272, The evidence in the recosd required the approval of Crown Castle’s request
to deploy its infrastructure in the rights ol way and thereby provide the necessary coverape to meet
the actual public need for the provision of wireless services in accordance with federzl policy. a

273.  Crown Castle’s request for & permit complied with all applicable
reguiremernts, n3 well. as thoge inapplicable requirements foistt;d upen Crowe Castle by the City,

274, The City’s SEQRA Determination and Denial was not based on substaniisl
evidencs in the recard or even on whether Crown Castle complied with the applicable review

standards that are applied to other utility providers in the rights of way, nor did the Clity have any
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basis to subject Crown Castle’s permit roquest to SEQRA review, nor did the City have any basia
in the record to find that Crown Castle’s installations would have any discernible iinpact upon
which to justify a Denial, particularly given that the City’s review jurisdiction was limited to only
that level of review that would be in accordance with state law and (he RUA.

275. The City’s SEQRA Determination and Denial of Crown Casile’s
. application was an error of law, arbitrmy and capricious and in violation of New York State law,
warranting reversal pursvant to Axticle 78 of the New Yorlk CPLR.

276, Crows Castle is thus éntitled to an order and judgment reversing the Denial
and mandating that the City immediately grant Crown Castle’s request for all necessary pormits
and autharizations for Crown Castle to immediatelj} begin the mecessary wotk to deploy fis
infrastracture in the rights of way and allow for Crown Castle’s customers 1o take whatever actions
are necessary to provide wireless services fhrough Crown Castle’s infrastructure networl.

COUNT V.
(For Breach of Condract)

277, Crovwn Castle incorporates herein by reference all prior allegations set forth
herein.

278,  Crown Castle has a valid, existing contract with the City as evidenced by
the RUA.

279.  The RUA specifics the limited cxtent 1o which the City had the right to
tevicw any requost for Crown Castle to install pre-apptoved Equipment on utility poles within the
City’s rights of way. |

280, The City breached the RUA by imposing on Crown Castle review
requirements beyond those permissible by the RUA, end by denying Crown Castle’s regnest for a

petmit in violation of Crown Castio’s rights under the RUA.
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281. Asadirect and proximate result of the City’s hreach of its contract, Crown
Castle has been da:rnaged by virtue of the Cily making Crown Castle unable to deploy its
infrastruclave in the rights of way, and the City has thus doprived Crown Castle of the benefit of
ils bargain with rospect to the RUA,

282, Asaremedy for the City’s breach of its contract, Crown Castle is entitled
to dameges in an amount o be determined at trial, including bul not limited (o Crown Castle’s logt
profits and consequential damages, an order and judgment mvoréhlg the benial and mandeting that
the City immediately grant Crown Castle’s request and issue all necessary penmits and
authotlzations for Crown Casfle to immwediately begin the necessary work fo deploy its
infrastructuee in the vights of way and allow for Crown Castle’s oustomers to take whatever actions
are necessary to provide wireless sezvices through Crown Castle’s inflagtracture network.

COUNT VI
(For Breach of the Implied Covenant of Good Faith and Fair Dealing)

283, Crown Castle incorporates herein by reference all prior allegations set forth
hetein,

284.  Crown Castle has a valid, existing coniract with the City as evidenced by
the RUA.

285. Implicd in the RUA is the covenant of good faith and fair déa]jng that New
York law recognizes is inherent in afl contracts, and such covenant, ameng other Things, prohibits
aparty to a contract from acting in a manner that wonld subvert the primary purpose of, and deprive
the other parly of the fuits of, the bargéjncd for exchange which is the subject of the contract.

286.  The City broached the implied covenant of good faith and fair desling by
aiternpling fo terminate the RUA based on a specious interpretation advanced by the City to the

sifect that thied party cquipment i not pertnissible on Crowen Castle’s ingtallations, when the City
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knew that such an interpretation would stip Crown Castle of any meamingiul benefit under the
RUA, because Crown Castle tannot opetate its infrastrycture to i)invide wireless services without
the presence of wireless careiers® equipment that provides such services, |

287, Asadirect and proximate result of the City’s breach of the implied covenant
of good faith and fair dealing, Crown Castle has been damaged by virtue of the City making Crown
Castle unable to deploy its infrastucture in the rights of way based on a bad faith, erroneous
vontract interpretation, and the City has thus deptived Crown Castle af the benefit of its bargain
with respect to the RUA.

288, Asa remedy for the City’s breach of the implied covenant of good faith and
fair dealing, Crown Castle is entitled to damages in an amount to be dets;lmined at tria, including
but not limited to Crowa Castle’s lost profits and conscquential damages, an ordc;' and judgment
teversing the Denial and ‘mandating that the City fmmediately grant Crown Castle’s request and
issue all necessary permits and authorizations for Crown Castle to immediately begin the necessary
work to deploy its intiastracture in the rights of way and allow for Crown Castle®s custoners to
take whatcver actions are mecessaty to provide wirdess sorvices fhrongh Crown Castle’s

infrastrucivre network,

COUNT VII

{Ifor Declarafory Judgment)
289.  Crown Castle incorporntes herein by reference all priot allepations get forth
berein.
290. A juosticiable controversy exisls between the parties, with Crown Castle
contending that it has all relevant times been in full compliance with the RUA, fhal; the RUA does
not restrict Crown Castle from mounting third party cquipment in the rights of way, and that the

RUA thus remaing in full foree and effcct,
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291, Upon information and belief, the City disagrees with each of the positions

articulated in the allegation set forth immediately above.
| 292, A judicial declaration is thus necessary to rosolve the partios’ controversy
and Crown Castle is entitled to such declaration holding that Crown Castle has all relavant times
bocn in full compliance with the RUA, that the RUA does not restrict Crown Castle from mounting
third party equiﬁme.nt in the rights of way, and that the RUA thus rematns in full force and effect.

COUNT vII§
(Fox Violation of New York State Transportation Corporations Law § 27)

293, Crown Castle incorporates herejn by reference all prior allogations set forth
hetein,

294.  The RUA’s incorporation of an administrative permil process is consistent
with Crown’s rights under New Yok State Transportation Corporations Law § 27, which provides
that any provider “may ercet, construct and maintain thc neeessary fixbures for its lincs upon, m;cr
or uader any of the public roads, streets and highwrays and may ercet, construct and maintain its
necessary stations, planis, equipment ot lines upon, through or over any othet land, subject to the
1ight of ﬁe owners thereof to foll compensation for the same . . .

295.  The City’s actions in denying Crown Casflo’s permit rcquest to deploy its
infrastricture in the rights of way, by employing processes that are differant from similarly sitvated
utility providers having equipment in the vights of way, violates Crown Castle’s rights under New
Yotk State Transportation Law § 27 and interferes with its CPCN issued by the New York State
Public Service Commiission. |

296,  Crown Castle is thus entitled fo an order and judpment mvcfshlg the Denial
and mandating that the City immediately graat Crown Castle’s request and issue all 1ECessary

permits and authogdzations for Crown Castle to imtediately begin the nocessaty wotk to deploy
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its infiastructure in the vights of way and allow for Crown Castle’s customers to take whatever
actions are necessary to provide wireless services through Crown Castle’s infiastructure notwork.

WHEREFORE, Crown. Castle respectfully demands judgment of this Coutt onthe
Counts set forth above as follows:

1. On the First Count, an order and judgment reversing the Denial and
mandating that the City fmmediately grant Crown Castle’s requést and issue all NOCeSsary permits
and mthm‘iz&ﬂons for Crown Castle to immediately begin the necessary work to deploy its
infeastructure in the rights of way and allow for Crown Castle’s customers to take whalever asiions
are necessary to provide wireless scrvices theough Crown Castle’s infrastructure network.

2. On the Second Count, en oxder and judgment reversing the Denial and
mandating that the City immediately grant Crown Castle’s request and issue all necessary permits
and authorizations for Crown Castle to immediately begin the necessary work to dq;loy iis
infrastructve in the rights of way and allow for Crown Castle’s customers to take whatever actions
are necegsary to provide wircless services through Cro.wn Casfle’s infrastrusiure network.

3. On the Third Count, an order and judgment reversing the Denial and
mandrting that the City immediately grant Crown Castle’s request and issuc all necessaty permiits
and authorizations for Ciown Castls to immcdiately begin the necessary work to deploy iis
infrastructure in the rights of way and allow for Crown Castle’s customers to take whatever actions
are nocessary to pmvid_e wireless services through Crown Castle’s fnfrastructure networlk.

4.-  On the Fowth Count, an oxder and judgment reversing the Denial and
mandating that the City immediately grant Croven Cus(le’s request and issue all pecessary pormits
- and authorizations for Crown Castls 1o immediately begin the necessary woik to deploy its

nfrasteuclure in the rights of way and allew for Crown Castle’s customers to take whatever actions
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are necessary to provide wireless services throngh Crown Castle’s infrastruciyre network.

3 On the Fifth Count, damages in an amount to be determined at trial,
including but not limited to Crown Castle’s lost profits and consequentiel damages, ar order and
judgment reversing the Denial and mandating that ﬁe City_ immediately grant Crown Castle’s
request and issue all necessaty permits and authorizations for Crown Castle fo immediately bogin
the necessary work to deploy its infrasiructure in the rights of way and allow for Crown Castle’s
customers to take whatever actions are necessary to provide wireless services ‘ﬂu'ough Crown
Castle’s infrastracture network,

a. On the Sixth Count, damages in sn amount to be determined at triql,
including but not fimited to Crown Castle’s lost profits and consequential damages, an order and
Judgment reversing the Denial and mandating that the City immediately grant Crown Castle’s
Tequest and issue all necessaty permits and suthorizations for Crown Castle to mmediately begin
the necessary work to deploy its inﬁastmctqre in the tights of way and allow for Crown Castle’s
customers to take whalcver nctions are necessary to provide wirelesy services through Crown
Castle’s infrastructure network,

7. On the Seventh Count, a judicial declavation holding that Crown Castle has
all relevant times been in fisll compliance with the RUA, that the RUA does not restrict Crown
Castls from mounting third party equipment in the rights of way, and that the RUA thus remains
in full force and effect. |

8. On the Bighth Counf, an otder and judgment reversing the Denial and
mandating that the City iromediately grant Crown Castle’s request and issuc all fecessary permits
and anthorizations for Crown Castle to ilrﬁncdiate]y begin the necessary work to deploy its

infrastructore in the rights of way and aflow for Crown Castle’s custoimets to take whatever actions
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are neoessary to provide wireless services ﬁzr{_)ugh Crown Castle’s infiasiructure network.

. On all Counts, Crown Castle’s costs, cxpenses, and attorneys® foes, and any |
and nll other damages and interest "co which Crown Castle is lawfully entitled, together with such
other and further relief ag the Court deems just and proper.

Dated: White Plains, New York
May 11, 2017
CUDDY & FEDER LLP
Attotneys for Plaintiff
445 Hamilton Avenue, 14™ Floor
White Plains, New York 10601
(914> 761-1300

By: _&/Andrew P, Schriever
Christopher B. Fisher (CF 9494)
Andrew P. Schriever (AS 9788)
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