CITY OF RYE
NOTICE
There will be a regular meeting of the City Council of the City of Rye on Wednesday,
April 21, 2010, at 8:00 p.m. in the Council Room of City Hall. The Council will convene at 7:30
p.m. and it is expected they will adjourn into Executive Session at 7:31 p.m. to discuss litigation.

AGENDA
1.

Pledge of Allegiance.

2.

Roll Call.

3.

General Announcements.

4.

Draft unapproved minutes of the regular meeting of the City Council held April 7, 2010
and informal minutes of the Joint Meeting of the City Council and Board of Education
held on April 10, 2010.

5.

Residents may be heard who have matters to discuss that do not appear on the agenda.

6.

Mayor’s Management Report
● Presentation of an Evening of Dancing event to be held on Purchase Street
● Launch of the new City of Rye Website
● Rye Town Park Security Review

7

Approval of the election of the Chiefs of the Rye Fire Department.

8.

Authorization for City Manager to execute Assumption Agreement transferring Control
of franchise agreement between City of Rye and NEON Optica, Inc. to Yankee Metro
Acquisition, LLC.

9.

Authorization for City Manager to enter into an Inter-municipal Agreement with
Westchester County for the Mutual Aid and Rapid Response Plan for the Police
Departments of Westchester County.

10.

Consideration of setting a Public Hearing to amend Chapter 177 of the Code of the City
of Rye to grant an exemption to Cold War veterans who meet the requirements of Section
458-b of the New York State Real Property Tax Law.

11.

Discussion of proposed re-organization of the Legal Department.

12.

Proposal for term limits on Boards and Commissions including term limits for the City
Council.

13.

Consideration of establishing the Rye Governmental Policy and Research Committee.

14.

Resolution to declare certain equipment as surplus.
Roll Call.

15.

Miscellaneous communications and reports.

16.

Old Business.

17.

New Business.

18.

Adjournment.
*********************

The next regular meeting of the City Council will be held on Wednesday, May 5, 2010 at the
Square House.

CITY COUNCIL AGENDA
NO. 4

DEPT.: City Clerk
CONTACT: Dawn F. Nodarse
AGENDA ITEM: Draft of the unapproved minutes of the
regular Meeting of the City Council held on April 7, 2010,
and informal minutes of the Joint Meeting of the City
Council and Board of Education held on April 10, 2010, as
attached.

DATE: April 15, 2010
FOR THE MEETING OF:
April 21, 2010
RYE CITY CODE,
CHAPTER
SECTION

RECOMMENDATION: That the Council approve the draft minutes.

IMPACT:

Environmental

Fiscal

Neighborhood

Other:

BACKGROUND:
Approve the Unapproved Minutes of the regular Meeting of the City Council held on April 7,
2010 and informal minutes of the Joint Meeting of the City Council and Board of Education held
on April 10, 2010.

DRAFT UNAPPROVED MINUTES of the
Regular Meeting of the City Council of the City of
Rye held in City Hall on April 7, 2010 at 8:00 P.M.
PRESENT:
DOUGLAS FRENCH Mayor
RICHARD FILIPPI
PAULA J. GAMACHE
PETER JOVANOVICH
SUZANNA KEITH
CATHERINE F. PARKER (Arrived at 8:07 p.m.)
Councilmembers
ABSENT:
1.

JOSEPH A. SACK

Pledge of Allegiance

Mayor French called the meeting to order and invited the Council to join in the Pledge of
Allegiance.
2.

Roll Call

Mayor French asked the City Clerk to call the roll; a quorum was present to conduct
official city business.
3.

General Announcements




A Town Hall Meeting will be held on Saturday, April 24th at 9:00 a.m. at the McDonald
Building with the City’s Boards and Commissions.
An Open House will be held at Rye Town Park on April 17th at 10:00 a.m. regarding
proposed changes to the operation of the park.
Mayor French will set up a “Mayor’s Roundtable” on May 5th at 7:30 p.m. prior to the
Annual Ceremonial Meeting held at the Square House.

In addition, several announcements were made regarding grants, programs, walks and
events relating to the County, School District and other local organizations.
4.

Draft unapproved minutes of the regular meeting of the City Council held March 24, 2010

Councilwoman Keith made a motion, seconded by Councilwoman Parker and
unanimously carried, to approve the minutes of the regular meeting of the City Council held on
March 24, 2010, as amended.
5.

Residents may be heard who have matters to discuss that do not appear on the agenda
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There were no residents wishing to speak.
6.

Mayor’s Management Report


City Manager Search

Mayor French noted that City Manager Culross does not want to continue as City
Manager into 2011 and the Council believes that the transition should be made prior to the
budget season. The City Manager position was posted last week with a goal of conducting
interviews in mid-May in order to have the new Manager in place by July. Assistant City
Manager Pickup will receive full consideration if he is interested in the position. Councilwoman
Parker noted that the Council has not hired a search firm, which will save money but may limit
the number of applicants who apply.
● Update on the Bird Homestead grant applications by Interim Corporation Counsel
Kristen Wilson
Interim Corporation Counsel Wilson said there are four outstanding grants that the City
has received approval for, but is still awaiting the funds. Their status is as follows:
1. $200,000 from the Long Island Sound Stewardship Program. The Department of
Environmental Conservation (DEC) has received approval from the State Division of
Budget to draft the contract with the City. She has been in contact with the DEC to
provide them with requested information.
2. $350,000 from the New York State Office of Parks Recreation and Historic Preservation
(OPRHP). The Real Property Bureau has reviewed the appraisals of the property and
accepted the value of $1.25 million. The contract is being drafted by the agency.
3. $250,000 grant through Assemblyman George Latimer. The State Dormitory Authority
has all the necessary documentation from the City.
4. $200,000 from Westchester County. She has been in touch with the County Planning
Department and they have met with the County Executive and Deputy County Executive
regarding the Bird Homestead project and will forward the City a Memorandum of
Agreement.
Ms. Wilson said she did not have any specific dates as to when the City would receive the
money. Contracts are required when grant funding is received to document what the money will
be used for. She added that there is no indication that there are issues with any of the grants.
● Commission Update: Landmarks Advisory Committee
Jack Zahringer, Chair of the Landmarks Committee said that the theme of the Committee
is “Keep Historical Rye, Rye”. He summarized five areas that the committee will work on this
year:
1. Compile a list of all houses in Rye over 100 years old.
2. Work with the Legal Department about enacting legislation regulating “tear downs”.
3. Continue to advise the Board of Architectural Review and Planning Commission on new
projects located near historic sites.
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4. Landmark the Bird Homestead and Meeting House properties and make a Historic District
in the Milton Harbor area.
5. Help the Council on the Meeting House including: (a) raising money; (b) involving
Habitat for Humanity; and (c) finding ideas on uses for the property.
Committee member Richard Hourahan said that he has spoken with Mark Peckham of the
OPRHP regarding obtaining grant money for the rehabilitation of the Meeting House. Mr.
Peckham indicated that there is money available and they will work with the City on the grants
and would provide technical services at no cost to the City. Mr. Hourahan also suggested that
perhaps the OPRHP and Habitat for Humanities could help the City with its required share for
the Save Americas Treasures Grant.
Committee member Laura Brett said the Rye Historical Society has put together a group
of people who will work with the Friends of the Rye Meeting House to come up with alternative
uses for the property. She said the first step is to landmark the building. Any potential long-term
use would be required to take into consideration the historic sensitivity of the building. A use for
the building must be determined prior to asking the City to come up with the funds to restore the
building.
Council comment and questions included:








This would be a good topic for getting all the Non-for-Profits in town together.
Would a tear down law preserve historically significant buildings by preventing
owners from leaving them open to damage from the elements? (The theory of the law
would be to prevent someone from completely destroying a house in order to build a
new one.)
Would the list of properties include significant properties that are less than 100 years
old? (Yes)
Would landmarking and creating a Historic District make it easier to receive more
grant funding? (Yes)
Is it difficult to landmark a property and create a Historic District and how does it
impact the people who live in the district? (A property cannot be landmarked with
out the permission of the owner.)
What are the consequences of a Historic District? (Plaques could be put on the
houses to publicize the district, which makes the neighborhood more prestigious. It
educates the public to the historical significance of an area. Being landmarked can
increase the value of homes by 2 – 3%.)

Ted Carroll, 945 Forest Avenue, asked if an engineering study had been done on the
Meeting House; if it was considered sound with the bell in the tower; and if there was evidence
of termites in the foundation. City Manager Culross said an engineering study was being worked
on currently. He added that the engineers felt it was better to keep the bell in the structure and
there is no foundation to the building. Mr. Carroll added that he had offered to get a crew
together to paint the Meeting House. Mr. Culross indicated that the restoration project calls for
replacing the siding, not painting it.
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● Storm Response Update
Assistant City Manager Pickup began by noting that the City has sent damage
assessments reports to the State Emergency Management Office in connection with two other
storms that occurred in the last two months. For the February 25-26 snow storm, the City
reported $88,000 in overtime and damage to public facilities, and for the March 13-14 wind
storm, the current estimates for overtime and damage to public facilities is approximately
$98,800. There are no particular damage estimates from the most recent storm. However, the
sewer pump stations were the most severely impacted and the City had to bring in contractors in
order to keep up with the flows going through the Hewlett Avenue Pump Station, which was in
danger of being inundated with flow to the point where the electronics could have shorted out.
The City put the Health Department on notice that it might have to bypass the station directly
into Long Island Sound, but luckily this was not necessary. There were periods when the
Bowman Spillway was over 19 feet and there was some minor flooding along the Blind Brook
and basement flooding in lower lying areas. The City did not have to put the Emergency
Operation Center into effect, but did begin to notify residents to move cars and be prepared to
evacuate if necessary. The police tried to warn commuters not to park their cars close to the
brook in case the lot was flooded. There is no apparent residual bridge damage. The Nature
Center Bridge was closed due to the heavy flows. The City is working on a new notification
system, NIXLE.com, which people can sign up for. It is an email and cell phone type of
application that will be run through the Police Department that gives a more on-line and real time
opportunity to reach people.









Council comments and questions included:
Is there anything that can be done about power being turned off, which affects people’s
sump pumps? (The biggest challenge with sump pumps is that people are illegally
connecting them to the sanitary storm system rather than storm drains, which can
overwhelm the pump stations.)
Were there any power outages or trees down in the last storm? (Nothing significant in
this storm.)
Can the electronics for the pump stations be elevated? (They have been elevated but the
pumps become submerged and become inoperable when the water levels reach certain
heights.)
What are the plans for the Lowenstein private bridge? (It has not been kept on the
inspection list and the plan is to remove it.)
What will have to be done about the Hewlett Avenue Pump Station? (The County is
studying flows within the entire sanitary service area in Rye. When the results are in, the
City will probably be under an order to come up with mitigation measures to reduce the
flows. The City has an obligation to enforce the law the makes it illegal to hook up a
sump pump to a sanitary drain.)
What is done when people illegally connect their sump pumps to the sanitary system? (If
the Building Department sees a connection, it requires that it be disconnected prior to
issuing a Certificate of Occupancy. A more aggressive way would be to get an
Administrative Search Warrant that would allow the City entrance into the house to
verify if the systems are present.)
Mr. Pickup offered an update on two other projects:
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1. The Sluice Gate Project. The County indicated this week that the IMA previously
approved by the Council has been signed and should be returned to the City in the
next week or two. The IMA is the contractual obligation for the $1.1 million
from the County and then the City will engage the $400,000 and have the final
piece of all the matches in place in order to have the $400,000 from the State
Dormitory Authority released. A meeting has been scheduled with the Engineers,
the Village of Rye Brook and City staff to verify the final design components and
to do an IMA for maintenance and then the project will be ready for bid.
2. The FEMA Grant. The final submissions were done and the City is awaiting an
award and a notification to proceed with the rock analysis and soil study on the
Upper Pond.
The Rye Flood Action Committee also made a report. Bernie Altoff, 34 Mendota
Avenue said that the Committee had prepared a five-page report on their view on flooding, trying
to focus it on the area where the flood plane starts by the Airport, coming down through SUNY
and the Bowman Avenue Dam to where it goes under I-95. It addresses the Sluice Gate and the
Dam. He made the following points:







Flooding stopped up stream will stop flooding down stream.
Move forward with the Sluice Gate project as soon as possible, which is a valuable
project at a relatively small cost to the City.
Finish the soil survey on the Upper Pond. If the FEMA grant money does not come
through within a reasonable amount of time, the City should fund the study itself.
Don’t proceed with the project on the Lower Pond at this time because of the cost and
possible litigation.
The City should monitor projects up stream that might affect stormwater law compliance.
A team should be put together to study a project to build a water retention pond on the
SUNY campus, which would retain an additional 235 acre feet of water.

Council comments included:






When local Mayors sat down with the County Executive recently, they discussed
enforcement in stormwater runoff on development upstream.
The Mayor and City Manager have met with the Village of Rye Brook regarding the
Army Corp Study.
The work of the Committee, City Council and staff should be aligned so all are on the
same page.
SUNY Purchase received a green roof grant, which should reduce stormwater by 30%.
The City does not own SUNY Purchase and it could be a long difficult process to get the
State to move on the project. The City is a part owner of the Lower Pond, there may be
value to do something there.

Peter Sinnott, 60 Mendota Avenue, also made a report related to flooding during the
March 29-30 storm. He made the following points:
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25 to 50 year floods are occurring in five to ten year spans.
It is time the City does something about flooding.
The Bowman Avenue Dam works 95% of the time. Raising the dam would solve the
flooding problem.
The Sluice Gate is a waste of money and will not work. The theory is to open the sluice
gate prior to a storm. The fixed timber currently in the dam is at the optimum opening; if
it is opened any more Indian Village will flood.
If the Sluice Gate is closed down, the water will go over the top of the dam.
Possible solutions:
1. Fill in the spillway currently in the dam. It will add two feet in capacity.
2. Raise the dam two or three feet.
Raising the dam would not impact the office buildings on Bowman Avenue.
The main problem is not how much rain comes down in a 24 hour period, but how much
comes down in an hour.

Mr. Sinnott showed the Council a series of photographs he had taken during the storm and urged
the Council to consider his suggestions.
Council comments and questions for Mr. Sinnott included:






Does he think raising the dam and filling in the spillway would prevent a rapid
acceleration of the level of the dame? (Yes, because in some of the worst storms the
water was only going over the dam by a foot.)
Did he share his opinion about raising the dam with the Sells Engineering firm? (Yes.
He has sent them his pictures but they have never asked him to talk with them. He does
not agree with the conclusions of the Sells firm. He believes raising the dam would keep
the water behind the dam and prevent it from going down Bowman Avenue. )
Was there a comment in the Sells report about raising the dam? (They said it was
structurally unsound. He does not agree. The City should ask Sells about the impact and
cost of raising the dam.)
The point of the study was to examine options. The Sluice Gate is part of a solution that
will work under certain circumstances. The City cannot afford everything.

Assistant City Manager Pickup said that the Sells firm has had Mr. Sinnott’s information.
They and other engineers have reviewed 40 years of data and ran new models on hydrology. Mr.
Sinnott’s views from an engineering standpoint are indefensible. Never in all the studies done in
the last 40 years has anyone suggested raising the dam.
Other residents commenting included Tom Clayton, 119 Mendota Avenue, and Cedric
Raine, 32 Orchard Avenue. Their comments included:




Let the engineers figure out what the ultimate solution is.
This is an urgent problem and it must be addressed.
Some improvements have been made in the last three years in communication,
preparedness and presence in Indian Village, which gives the residents a sense of
confidence.

DRAFT UNAPPROVED MINUTES - Regular Meeting - City Council
April 7, 2010 - Page 7




Flooding on Orchard Avenue has increased since the YMCA blacktopped its field.
Properties that never got water before; get it now in heavy rains. Something should be
done to deal with this problem. (Councilwoman Parker had suggested the YMCA deal
with the issue of increased flooding in their capital campaign after the 2007 floods.)
What is happening with the Central Avenue Bridge; Orchard Avenue is getting all the
additional traffic? (The DOT Design Engineer sent comments back in a letter. They have
asked the City to design in a two-foot bike lane onto the bridge outside of the proposed
sidewalks. It is being worked on and will be presented to the City for submission to the
DOT. When the City is in compliance with the DOT requirements, we should receive a
notice to proceed, which will allow us to do design documents, go out to bid and award a
contract to reconstruct the bridge. There are specific requirements about how many days
the project has to be advertised and where it must be advertised. If the project can be
circulated to contractors by Memorial Day, bids could be opened in mid-July and
contracts awarded in August. The construction cycle could be 9-12 months.)
● Litigation Update
Interim Corporation Counsel Wilson updated the Council on two matters:
1. The appeal of the Townsend Article 78 action. The City’s opposition brief will be
submitted to the Appellate Division, Second Department on Friday. The matter will be
fully submitted at that time.
2. The RB Conway matter. The City received about 1,000 pages of documents from RB
Conway last week as part of the City’s discovery demand. Depositions will take place
later this month.

7.

Discussion of the Joint Meeting with the Rye City School Board to be held on Saturday,
April 10, 2010

Mayor French said the meeting would primarily focus on traffic and pedestrian safety
issues. Councilwoman Keith said that a final memo has been issued from the Joint Task Force of
the City Council and Board of Education. She listed their goals as follows:




Look at pedestrian safety around the schools with the end goal of getting more children to
walk safely to school. Feedback is needed from the Board of Education on the proposed
road diet scenario at Osborn School. The Traffic and Pedestrian Safety Committee will
also provide their recommendation.
Feedback is also needed from both boards on the “gate guard” at the Synagogue pathway
to Midland School. The goal is to get 100+ children in the Forest causeway a great way
to walk to school. If the joint boards approve the idea, the City will have to go back to
the Synagogue for their approval.

Ms. Keith also noted that there is over $200,000 in unbudgeted items contained in the memo.
The City’s portion for the 2011 Budget is only $62,000. The rest is attributed to the Board of
Education. The hope is to have a public dialogue on the issue prior to the 2011 budget season.
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8.

Discussion of the Governmental Relations Committee

Mayor French said the idea was to get an objective committee that can look at pending
legislation and land use projects of other governments that could affect the City of Rye in order
to inform the public. Councilman Jovanovich said that there were two changes in this draft of
the Resolution to the previous one considered by the Council. The first is that the Committee
will be advising the City Council, not the City Manager. The second is that the Committee will
not lobby on behalf of the City and is not authorized to attempt to persuade other governmental
or non-governmental organizations to adopt policy or positions unless authorized by the a
Resolution of the City Council.
Council questions and comments included:








This is a great idea. People need to be aware of land use projects that could potentially
impact flooding.
Remove language referring to “unless expressly authorized”. The Committee should
never interface with other governmental entities or contact them directly.
The Committee could contact legislators in order to receive data on proposed legislation.
It is better that the Committee is reporting to the Council instead of staff.
The section of the Resolution dealing specifically with labor issues should be deleted.
In 2007 there were proposed changes in labor laws that could have impacted
municipalities. The City should be aware of any such proposals that could impact Rye.
It is not always easy to get the full picture of an issue.

Mayor French asked Interim Corporation Counsel Wilson to make the appropriate
changes to the draft Resolution for the next meeting. He asked the members of the Council to
forward him names for potential members of the Committee.
9.

Adoption of the 2010 County property tax rates

Councilman Jovanovich made a motion, seconded by Councilwoman Keith, to adopt the
following Resolution:
RESOLVED, that the tax rates for the amounts of Westchester County, Blind
Brook Sewer District, Mamaroneck Valley Sewer District and Refuse Disposal District
charges for the fiscal year beginning January 1, 2010, shall be as follows:
Westchester County
Levy
Taxable Assessed Value
Taxable Rate per $1,000 Assessed Value

$21,923,505
138,652,273
158.119

Blind Brook Sewer District
Levy
Taxable Assessed Value
Taxable Rate per $1,000 Assessed Value

$3,107,621
142,098,226
21.869
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Mamaroneck Valley Sewer District
Levy
Taxable Assessed Value
Taxable Rate per $1,000 Assessed Value

$543,320
20,064,189
27.079

Refuse Disposal District No. 1
Levy
Taxable Assessed Value
Taxable Rate per $1,000 Assessed Value

$2,145,394
141,866,714
15.123

And be it further
RESOLVED, that the Council does hereby certify to the City Comptroller the
above stated levies and tax rates for Westchester County, Blind Brook Sewer District,
Mamaroneck Valley Sewer District and Refuse Disposal District No. 1 charges, and the
City Comptroller is hereby directed to apportion and extend against each taxable property
listed upon the assessment roll of the City of Rye for 2010 at the rates specified, the
amount of taxes required to produce the total sums certified and to render tax notices for,
and receive and collect, the several sums computed and determined, and, it is further
RESOLVED, that the tax warrant of Westchester County be signed by the Mayor
and directed to the City Comptroller to collect the amount of said taxes with interest as
provided by law and any special assessment heretofore authorized and approved.
ROLL CALL:
AYES:
NAYS:
ABSENT:

Mayor French, Councilmembers Filippi, Gamache, Jovanovich,
Keith and Parker
None
Councilmember Sack

The Resolution was adopted by a 6-0 vote.
10.

Bid Award for Annual Sidewalk Program (Contract # 2010-03)
Roll Call.

City Manager Culross said that the City had received 12 bids and was recommending that
the contract be awarded to the lowest bidder.



Bob Zahm, 7 Ridgewood Drive, had questions regarding the sidewalk program:
Last year the cost to the homeowner was approximately $8 per square foot. Larchmont
subsidizes the cost that homeowners pay and if this was done it might encourage more
people to fix their sidewalks.
Is this the program that homeowners use when they are required to have their sidewalks
repaired? (Yes, if they choose to use the City program.) How much of this budget will be
spent on those items this year? ($68,729.67 is budgeted for private sidewalks and
$31,841.44 for City costs.)
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How can a resident ask to have their sidewalks done under this contract in order to save
the cost of obtaining a building permit? (They would approach the Engineering
Department and ask to be put on the list.)
If more residents wanted their sidewalks repaired than are budgeted for, could it be done
under this contract? (Yes, but the limitation is the City’s share of the budget because the
City assumes responsibility for intersections, handicapped ramps and any damage caused
by a City street tree.)
It can take up to two years from when a person is first notified about their sidewalk to
when it is repaired. The process should be faster.

Council comment included:
 Being able to use the City’s program to avoid a building permit is an incentive for people
to not repair their own sidewalks. (Usually they can do it less expensively through the
City contract; but the building permit requirement ensures that the sidewalk is
constructed safely.)
 Areas around schools should be considered priority zones for sidewalk repair.
 Is there a list of people who have been notified that their sidewalks must be fixed and
have indicated they will do the work themselves? There should be follow up to make
sure they do the work in a timely manner.
Councilwoman Gamache made a motion, seconded by Councilman Filippi, to adopt the
following Resolution:
RESOLVED, that Contract 2010-03
Annual Sidewalk Program is awarded in the
amount of $86,675.00 to Con Tech
Construction Technologies, the lowest
bidder meeting specifications.
ROLL CALL:
AYES:
NAYS:
ABSENT:

Mayor French, Councilmembers Filippi, Gamache, Jovanovich,
Keith and Parker
None
Councilmember Sack

The contract was awarded by a 6-0 vote.
11.

Resolution to declare certain equipment as surplus
Roll Call.

Councilwoman Gamache made a motion, seconded by Councilwoman Parker, to adopt
the following Resolution:
WHEREAS, the Coordinator of Computer Services has determined that the following
equipment is obsolete or otherwise no longer useful to the City:
1.Panasonic Video Monitor WV BM 500
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Serial # 78W07715
# 78W07716
# 78W07717
2. As Set: Parker Vision Cameraman Shot Director
Model-JSC-2000
9082270400004
Parkervision cameras – (repair required on 2 cameras)
Model-2112-A1N
9083400100011
9083400100009
9083400100010
3. Panasonic AG 1340P
K1TB00942
4. Panasonic AG 1340P
K1TB01946
5. Panasonic AG-DS545
B9TC00029
6. Tascam 122mkII
7800126
7. JVC BR-S822DXU
09311490
8. Sony PVM-14M4U
2004019 – June 1997
9 Sony PVM-9L1 Trinitron Color Video Monitor
6210527 – March 2005
10. PVC programmable video controller expander-8
Tech Electronics
S3901-16973
11. Sony PVM-8041Q
2521395
12. Panasonic Video Monitor WV BM 503
Serial # 78W07783
78W07784
78W07785; now, therefore, be it
RESOLVED, that the aforementioned equipment be declared surplus and disposed in a manner
determined by the City Comptroller to be in the best interests of the City.

ROLL CALL:
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AYES:
NAYS:
ABSENT:

Mayor French, Councilmembers Filippi, Gamache, Jovanovich,
Keith and Parker
None
Councilmember Sack

The Resolution was adopted by a 6-0 vote.
12.

Miscellaneous communications and reports

Mayor French reported that the Rye Town Park Commission would be adopting the new
fee schedule at its next meeting on April 20th.
13.

Old Business

Councilwoman Parker asked if the City had taken any steps to apply for more grant
funding from the $50 million put aside by the County for flooding projects and suggested the
Upper Pond Excavation Project. City Manager Culross said that the application before the Army
Corp of Engineers is to determine the feasibility of the Upper Pond Project and until that is
determined no application for a grant could be made.
Mayor French referred to a complaint made about the streets in the downtown at the last
Council Meeting. He said he and City Manager Culross had spoken about it and the Police will
notify the merchants about their responsibilities. Councilwoman Parker added that the topic was
discussed at a Chamber of Commerce meeting and merchants were reminded that they were
responsible for sweeping the area outside their stores.
Mayor French said that the SEQRA review of the proposed Starwood Project for the old
United Hospital property was held on April 5th. The comment period has been extended until
April 23, 2010 and City Planner Christian Miller will be providing written comments on behalf
of the City. The Mayor said he spoke about some of the City’s concerns regarding water runoff,
the potential increase in mutual aid and increased traffic patterns that may be created on local
streets. Two citizen action groups were also present.
The Mayor suggested the Law Department review be placed on the next agenda and
asked Interim Corporation Counsel Kristen Wilson to provide a “Week in the Life of
Corporation Counsel” update. Councilman Jovanovich said he had requested that Judge Carey
provide the Council will a grid regarding existing costs for the Law Department vs. what is being
proposed, which would be helpful for the discussion.
Mayor French asked for an update on the Midland Traffic Safety Improvement projects.
Assistant City Manager Pickup said that a pre-construction meeting with the contractor would be
held on April 8, and hopefully the work can be scheduled after that.
14.

New Business

Councilwoman Parker inquired about the intersection of Milton Road and Oakland Beach
Avenue. She said that on the west side by the La Panetiere Restaurant there is no crosswalk and
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the traffic signal is on the east side but there is no sidewalk. She suggested that someone look
into the situation.
Mayor French said that he had spoken with the City Manager about planning for a
potential two-tiered parking structure and suggested forming a committee to explore the idea and
look into potential locations. He said his only prerequisite would be that it would fund itself with
parking fees. He said he would like feedback on the formation of a committee. Councilwoman
Parker said that a parking structure was very expensive endeavor; costing approximately $20,000
to $30,000 per space and the City is not in the position to put that money out at this time. She
added that people do not like to serve on committees that never see fruition of their work and
advised that the formation of a committee wait until the City was in a better financial position.
Councilwoman Keith said the City could be creative with funding and possibly apply for a green
roof grant.
15.

Adjournment

There being no further business to discuss, Councilwoman Parker made a motion,
seconded by Councilman Jovanovich and unanimously carried, to adjourn the meeting at 10:54
p.m.
Respectfully submitted,

Dawn F. Nodarse
City Clerk

DRAFT UNAPPROVED INFORMAL
MINUTES of the Joint Meeting of the City Council
of the City of Rye and the School Board of the City of
Rye held in City Hall on April 10, 2010 at 9:15 A.M.
PRESENT:
DOUGLAS FRENCH Mayor
RICHARD FILIPPI (left at 10:00 a.m.)
PAULA J. GAMACHE
SUZANNA KEITH
CATHERINE F. PARKER
Councilmembers
JOSHUA NATHAN, President
KENDALL EGAN
EDWARD FOX
YOUNG KIM
RAY SCHMITT
LAURA SLACK
ROBERT ZAHM
Board Members
FRANK J. CULROSS, City Manager
EDWARD SHINE, Superintendent of Schools
SCOTT PICKUP, Assistant City Manager
KRISTEN K. WILSON, Interim Corporation Counsel
BRIAN DEMPSEY, Chair of Traffic & Pedestrian Safety Committee (TPS)
ABSENT:

1.

PETER JOVANOVICH
JOSEPH SACK
Councilmembers

Pledge of Allegiance

Mayor French called the meeting to order and invited everyone present to join in the
Pledge of Allegiance.

2.

Roll Call
The meeting began with a roll call of both boards.

Prior to beginning the agenda items, Mayor French recognized Kaye Beyha, the President
of the Rye Seniors. Ms. Beyha said that parents use the Rye Recreation parking lot to make Uturns when picking up their children from Midland School at 3:00 p.m. She said they drive too
fast and talk on their cell phones and she is concerned for the safety of the seniors when they
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leave their weekly meetings, which also end at 3:00 p.m. Ms. Beyha asked if the parents could
be instructed not to use the Recreation lot or told to use the tennis court lot if they must turn
around. Mayor French said he would like to come to one of their meetings and discuss the
problem with the seniors. Board President Nathan asked if the seniors could change the time
their meeting ends to 3:15.
3.

Traffic and Pedestrian Safety Update

Councilwoman Keith said that a report had been issued from the Joint Task Force of the
Board of Education and City Council related to Pedestrian Safety. Each Board would have to
review the report and follow through with its suggestions through their own channels. Several
topics in the report were discussed.
Gregg Howells of the Rye YMCA and member of the Safe Routes to School Committee
discussed the topics of “Education” and “Encouragement.”
 The Rye Record is sponsoring an ad campaign and ran the first in a series of ads on
“distracted driving.”
 The second annual video contest for school children will begin next week. It is a good
initiative to encourage good behavior.
 People must be made aware of what they are doing while they are driving and walking.
 The Safe Routes program is about the overall community health, but it costs money. The
YMCA has a small budget. Would the City and School District consider contributing a
total amount of $2,500 to the program?
 The age group most in need of targeted pedestrian safety education is the “tweens.”











Comments by the Council and School Board included:
There is money in the proposed School Board budget for safe routes programs.
The Rye Cable TV Committee could work on the education campaign.
The two cable channels have dead time when ads could be run.
The High School Production classes could produce ads.
A next step could be looking at the pedestrian safety curriculum in the schools.
An education campaign should be conducted in the summer regarding safe driving habits.
Enforcement should not wait until after an education campaign -- drivers should know
that laws are being enforced.
People should know that speeding fines are doubled in a school zone.
Cell phone laws should be enforced.
You can’t enforce your way out of a problem because the police can’t be everywhere.
Getting the message out is important.
Crossing Guards

It was suggested that a study be conducted to determine if crossing guards were being
used in the most important locations. The review should also consider funding options if
additional guards were requested. A suggestion was made that parent volunteers could be used
to conduct the study and possibly serve as crossing guards. It was noted that volunteers would
have to receive training and make a commitment because once a crossing guard location is
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established the liability will be on the City to make sure the location is covered. A question was
also raised as to why there are no crossing guards in the afternoon and it was suggested that this
be included in the study.
The topic of “Engineering” was covered as it related to the different school locations.
Milton School – The primary concerns for the area of Milton School related to signage. It was
suggested that the area marked with School Zone signs be enlarged and that “School Zone
Ahead” should be painted in the road near the school (and all other schools) in order to
encourage speed reduction.
Osborn School – City Planner Christian Miller presented proposals for a “Diet” in the area of the
school at the February 24th City Council meeting. “Option A” would cost approximately
$65,000 and addresses concerns of parents regarding the width of the sidewalk by moving the
travel way of the road further away from the sidewalk. The City has $45,000 in the current
budget. Brian Dempsey, TPS Chair, said the Committee is in favor of testing the Diet at this
location and the work can be done over the summer. If it does not work, the stripping can be
removed. He said there is some concern with the left turn into the school creating some traffic
backup. Sonn Drive would be narrowed to make a shorter distance for children crossing the
street and it should also slow down people turning into the street. There would still be parking
further back on Sonn Drive and, additionally, there is parking on Theall Road. The main
concern is for the safety of the children, not the convenience of the parents to park. The
sidewalk at the Oakland Beach Avenue corner would be made wider for children waiting to
cross. The proposal will come back to the Council in May for a decision. The question of the
School Board putting in a ramp to facilitate entrance into the playground at the Osborn Road and
Boston Post Road corner was also raised. School Superintendent Shine said the Board may be
able to come up with about $20,000 for this purpose.
Midland School – The Task Force has looked at access to the school from Forest Avenue
through Eve Lane and the Synagogue property. The School Board has talked about both options
but needs to see actual usage numbers before they can discuss funding a project and may not be
able to spend money for improvements made outside of school property. They support a Pilot
program for escorting children across the Synagogue property in May and June in order to get
the counts. Assistant City Manager Pickup said the City is pursuing the restoration of an
easement on Eve Lane and will make the improvements necessary, but noted the following
concerns: (1) children getting down the hill safely and then having to walk through a parking lot
and (2) maintaining the walkway, which would usually be the responsibility of the abutting
property owner. The question of moving the center cross-walk in front of the school and
possibly having one on both the north and south ends of the school was also raised and a
discussion with the PTO’s was suggested.
Middle School -- The discussion on the Middle School centered on parking and issues related to
drop off in the morning. The back up of cars on the Boston Post Road at morning drop off was
noted and the suggestion was made that the School Board revisit the policy of not letting cars on
the school campus at that time. The Board has revisited the issue and does not want to change
the policy because the lot is closed for pedestrian safety. The City could put an island in the road
in order to prevent cars from bypassing the Diet and going around cars that are queued to drop
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off at the school. Long term planning must be done regarding parking. The number of spaces
must be increased and possibly using the snow field for parking could be explored. The issue of
students parking on Apawamis Avenue and Midland Avenue after May 1st when beach parking
restrictions go into effect was also discussed. It was suggested that ticketing in this area could
possibly be waived on school days. City Manager Culross questioned asking police not to
enforce parking regulations in this area when they are being asked to increase their enforcement
overall and suggested that the law be amended to modify the summer parking enforcement
season.

A brief discussion on sidewalks was also held. Mayor French pointed out that the City
sidewalk policy is complaint driven, but the City is looking at making school areas priority zones
for inspection. It was suggested that the PTO’s could get involved in the process of inspecting
sidewalks. It was noted that members of the PTO’s might feel uncomfortable informing on a
homeowner’s sidewalk, but if the people who walk to schools knew how to do so they could
report a problem sidewalk to the City.

Jim Amico, 350 Midland Avenue, said that he had been working with someone on a
bicycle safety program, and they would be willing to come to Rye to make a presentation. He
provided the members of the Boards with a flyer and suggested they look into it. It was noted
that AAA did a presentation at Milton School and the feedback was that it was best suited to
grades K-2. Maybe the Police Department should be approached or physical education classes
could be used to discuss safety with students.
4.

Discussion of shared use and cooperative opportunities

NIXLE.com
Mayor French said the City has launched the use of the NIXLE service in order to
provide more timely notification to residents of events such as flooding. He said the City would
like to utilize the school’s distribution network to inform residents of the program and how they
can sign up. Councilwoman Keith also suggested that something be put into the district
newsletter.
Youth Advisory Council
Mayor French said that the Youth Advisory Council is a great way to get kids involved
and receive their feedback, but it has been dormant since 2005. He said he has spoken to Bob
Steel about getting students involved again through the social studies classes. Councilwoman
Keith said that good projects were needed for the group. Councilwoman Parker suggested that
pedestrian safety would be a good issue.
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5.

Miscellaneous communications and reports
There was nothing discussed under this topic.

6.

Adjournment

Councilwoman Keith made a motion, seconded by Board President Nathan and
unanimously carried to adjourn into Executive Session to discuss litigation at 10:50 a.m.
There being no further business to discuss, Councilwoman Keith made a motion,
seconded by Board President Nathan and unanimously carried, to adjourn the meeting at 11:22
a.m.
Respectfully submitted,

Dawn F. Nodarse
City Clerk

CITY COUNCIL AGENDA
NO. 6

DEPT.: City Council
CONTACT: Mayor Douglas French
AGENDA ITEM: Mayor's Management Report

DATE: April 15, 2010
FOR THE MEETING OF:
April 21, 2010
RYE CITY CODE,
CHAPTER
SECTION

RECOMMENDATION: That the City Manager provide a report on requested topics.

IMPACT:

Environmental

Fiscal

Neighborhood

Other:

BACKGROUND: The Mayor has requested an update from the City Manager on the following:




Presentation of an Evening of Dancing event to be held on Purchase Street
Launch of the new City of Rye Website
Rye Town Park Security Review

CITY COUNCIL AGENDA
NO.

7

DEPT.: Fire Department
CONTACT: Chief George Hogben

AGENDA ITEM: Approval of the election of the Chiefs of
the Rye Fire Department.

DATE: April 13, 2010
FOR THE MEETING OF:
April 21, 2009
RYE CITY CODE,
CHAPTER
SECTION

RECOMMENDATION: Approve the election of George Hogben as Chief of the Department,
Anthony Scarfone as 1st Assistant Chief, and Michael Taylor as 2nd Assistant Chief.

IMPACT:

Environmental

Fiscal

Neighborhood x Other:

BACKGROUND: At the April 2010 Rye Fire Department Annual Meeting the following Chiefs
were elected. George Hogben was elected Chief, Anthony Scarfone 1st Assistant Chief, and
Michael Taylor 2nd Assistant Chief, subject to the approval of the City Council in accordance
with Article 13, Section 2 of the Rye City Charter.

CITY COUNCIL AGENDA
NO. 8

DEPT.: Law Department
DATE: April 6, 2010
CONTACT: Kristen Kelley Wilson, Esq., Interim Corporation Counsel

AGENDA ITEM: Authorization for City Manager to
execute Assumption Agreement transferring Control of
franchise agreement between City of Rye and NEON
Optica, Inc. to Yankee Metro Acquisition, LLC.

FOR THE MEETING OF:
April 21, 2010
RYE CITY CODE,
CHAPTER
SECTION

RECOMMENDATION: That the Council authorize the City Manager to execute the Agreement.

IMPACT:

Environmental

Fiscal

Neighborhood

Other:

BACKGROUND: In 2004 the City executed a Telecommunications Franchise Agreement with
NEON Optica, Inc. NEON has entered into a Stock Purchase Agreement with Yankee Metro
Acquisition, LLC and has requested that the City execute an Assumption Agreement
transferring control of the original agreement between the City and NEON to Yankee Metro
Acquisition, LLC. Kristen Kelley Wilson, Esq. of the Corporation Counsel’s office has been in
contact with the attorneys for NEON and has reviewed the proposed Assumption Agreement.
All outstanding bills to the City under the current agreement have been paid by RCN Telecom
Services.
See attached.

EXECUTION COPY

AGREEMENT AND PLAN OF MERGER
by

and among

YANKEE CABLE ACQUISITION, LLC,

YANKEE METRO PARENT, INC.,
YANKEE METRO MERGER SUB, INC.
and
RCN CORPORATION
Dated as of

March 5, 2010
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AGREEMENT AND PLAN OF MERGER, dated as of March 5, 2010 (as

amended, modified or supplemented from time to time in accordance with its terms, the
"Agreement"), by and among Yankee Cable Acquisition, LLC, a Delaware limited liability
company ("Cable Buyer"), Yankee Metro Parent, Inc., a Delaware corporation ("Metro Parent",
and collectively with Cable Buyer, the "Parents"), Yankee Metro Merger Sub, Inc., a Delaware
corporation and a direct wholly-owned subsidiary of Metro Parent ("Merger Sub"), and RCN

Corporation, a Delaware corporation (the "Company"). Capitalized terms used in this
Agreement are defined in the Sections indicated for such terms in Section 8.16(b), and certain
other terms used in this Agreement are defined in Section 8.16(a).

WlIN~.s.s~IH :
WHEREAS, the paries intend that Merger Sub be merged with and into the
Company (the "Merger"), with the Company surviving the Merger as a wholly-owned subsidiary
of
Metro Parent.

WHEREAS, the parties intend that the Cable Transfer be consummated
immediately prior to the Merger.

WHEREAS, the Board of Directors of the Company, acting upon the
recommendation of a special committee of independent directors of the Company

(the "Special Committee"), has by unanimous vote (i) determined that it is in the best interests of
the Company and its stockholders, and declared it advisable, to enter into this Agreement, (ii)
approved the execution, delivery and performance of this Agreement and the consummation of
the transactions contemplated by this Agreement, including the Merger and the other Acquisition
Transactions, and (iii) resolved to recommend adoption of this Agreement by the stockholders of
the Company.

WHEREAS, the Boards of Directors or Managers, as applicable, of Cable Buyer,
Metro Parent and Merger Sub have approved this Agreement and declared it advisable for Cable
Buyer, Metro Parent and Merger Sub, respectively, to enter into this Agreement.

WHEREAS, Cable Buyer, Metro Parent, Merger Sub and the Company desire to

make certain representations, warranties, covenants and agreements specified herein in
connection with this Agreement.

WHEREAS, concurrently with the execution of this Agreement, and as a
condition and inducement to the Company's wilingness to enter into this Agreement, Sponsor is
entering into a Limited Guarantee in favor of the Company with respect to certain obligations of
Cable Buyer, Metro Parent and Merger Sub under this Agreement.
NOW, THEREFORE, in consideration of the foregoing and the representations,

warranties, covenants and agreements contained herein, and intending to be legally bound
hereby, Cable Buyer, Metro Parent, Merger Sub and the Company agree as follows:

ARTICLE I
THE ACQUISITION TRANSACTIONS
Section 1.1 The Acquisition Transactions.

(a) On the terms and subject to the conditions set forth in this Agreement, and

in accordance with the General Corporation Law of the State of Delaware (the "DGCL") and
other applicable Laws, at or prior to the Closing, the Company shall effect, and shall cause its
Subsidiaries to effect, the following transactions (collectively, the "Pre-Acquisition

Transactions") in the following order (provided that the formation of the entities described below
need not occur in the following order):

(i) The Company shall form a Delaware limited liability company
("Cable Opco") that is a direct and wholly-owned Subsidiary of the Company. The Company
shall contribute all of its employees, assets and liabilities related to the Cable Business, including
those employees, assets and liabilities that relate to shared services between the Cable Business
and the Fiber Business, to Cable Opco.

(ii) RCN Telecom Services of Ilinois, LLC, an Ilinois limited liability
company ("RCN IL"), shall distribute all of its assets and liabilities related to the Fiber Business
to the Company. The Company shall then contribute its membership interests in RCN IL to
Cable Opco in exchange for membership interests in Cable Opco.

(iii) Starpower Communications, LLC, a Delaware limited liability
company ("Starpower"), shall distribute all of its assets and liabilities related to the Fiber
Business to RCN Telecom Services of Washington, D.C., Inc., a District of Columbia

corporation ("RCN D.C."). RCN D.C. shall then contribute its membership interests in
Starpower to Cable Opco in exchange for membership interests in Cable Opco.

(iv) RCN Telecom Services of Massachusetts, Inc., a Massachusetts
corporation ("RCN MA Inc."), shall form a Delaware limited liability company ("RCNBecoCom LLC") that is a direct and wholly-owned subsidiary of RCN MA Inc. RCNBecoCom, Inc., a Massachusetts corporation, shall then merge with and into RCN-BecoCom
LLC, and RCN-BecoCom LLC shall be the surviving company. RCN-BecoCom LLC shall

distribute all of its assets and liabilities related to the Fiber Business to RCN MA Inc.
RCN MA Inc. shall then contribute its membership interests in RCN-BecoCom LLC to Cable
Opco in exchange for membership interests in Cable Opco.

(v) RCN Telecom Services, Inc., a Pennsylvania corporation ("RCN
Telecom"), shall form a Delaware corporation ("RCN PA Newco") that is a direct and whollyowned subsidiary of RCN Telecom. RCN PA Newco shall form a Delaware limited liability
company ("RCN Telecom (Philadelphia)") that is a direct and wholly-owned subsidiar of RCN
P A Newco. RCN Telecom Services of Philadelphia, Inc., a Pennsylvania corporation, shall then
merge with and into RCN Telecom (Philadelphia), and RCN Telecom (Philadelphia) shall be the
surviving company. RCN Telecom (Philadelphia) shall distribute all of its assets and liabilities
related to the Fiber Business to RCN PA Newco. RCN PA Newco shall then contribute its
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membership interests in RCN Telecom (Philadelphia) to Cable Opco II exchange for
membership interests in Cable Opco.

(vi) RCN Telecom shall form a Delaware limited liability company
("RCN NY LLC 1") that is a direct and wholly-owned subsidiary of RCN Telecom, and shall
then contribute the fixed assets included in the Cable Business relating to the New York system
(the "Fixed NY Assets") to RCN NY LLC 1. RCN NY LLC 1 shall then contribute the Fixed
NY Assets to a newly formed Delaware limited partnership ("RCN TS NY LP") in exchange for
a limited partnership interest in RCN TS NY LP. RCN Telecom shall then contribute all of the
remaining assets, and all of the liabilities, included in the Cable Business relating to the New
York system to RCN TS NY LP in exchange for a general partnership interest in RCN TS NY
LP. The Company shall form a Delaware corporation ("RCN NY Newco") that is a direct and
wholly-owned Subsidiary of
the Company. RCN NY Newco shall then form a Delaware limited

liability company that is a direct and wholly-owned Subsidiary of RCN NY Newco
("RCN Telecom (Lehigh)"). RCN Telecom shall then merge with and into RCN Telecom
(Lehigh) and RCN Telecom (Lehigh) shall be the surviving company. RCN Telecom (Lehigh)
shall distribute all of
its assets and liabilities related to the Fiber Business to RCN NY Newco.

(vii) RCN Telecom (Lehigh) shall distribute its (i) partnership interest
in RCN TS NY LP, (ii) membership interests in RCN NY LLC 1, (iii) capital stock in RCN PA
Newco, (iv) membership interests in RCN New York Telecommunications LLC, (iv) capital
stock in RCN MA Inc. and (v) capital stock in RCN D.C. to RCN NY Newco.
(viii) RCN NY Newco shall contribute its membership interests in RCN
Telecom (Lehigh) and RCN NY LLC 1 and its partnership interest in RCN TS NY LP to Cable
Opco in exchange for membership interests in Cable Opco.

(ix) RCN Telecom (Lehigh) shall distribute all of its employees, assets
and liabilities that relate to shared services between the Cable Business and the Fiber Business to
Cable Opco.

(x) RCN Internet Services, Inc., a Delaware limited liability company
("RCN Internet"), shall form a Delaware limited liability company ("RCN ISP LLC"). RCN
Internet shall contribute its assets and liabilities related to the internet service provider business
to RCN ISP LLC. RCN Internet shall then contribute its membership interests in RCN ISP LLC
to Cable Opco in exchange for membership interests in Cable Opco.
The relative percentage of (A) membership interests in Cable Opco owned by each of the
Company, RCN D.C., RCN MA Inc., RCN P A Newco, RCN NY Newco and RCN Internet and

(B) partnership interests in RCN TS NY LP owned by Cable Newco and RCN NY LLC 1, in
each case following the consummation ofthe Pre-Acquisition Transactions, shall be as instructed
in writing by the Parents no later than five (5) business days prior to the Closing. All newly
formed limited liability companies and partnerships described in Section 1.1 (a) shall not elect to
be taxed as corporations.

(b) On the terms and subject to the conditions set forth in this Agreement, and
contingent upon the consummation of the Pre-Acquisition Transactions, at the Closing each of
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the Company, Cable Buyer, Metro Parent and Merger Sub shall effect, and shall cause their
respective Subsidiaries to effect, the following transactions (together with the Pre-Acquisition

Transactions, the "Acquisition Transactions"), in accordance with the DGCL and other
applicable Laws, in the following order:
(i) Each of the members of the boards of directors of RCN D.C.,

RCN MA Inc., RCN P A Newco, RCN NY Newco and RCN Internet shall resign as members of
the boards of directors of such entities. The Company and/or its Subsidiaries, as appropriate,
shall fill such vacant directorships with individuals designated in writing by the Parents, and
approved by the Company (which approval shall not be unreasonably withheld, conditioned or

delayed), prior to the Closing.
(ii) Metro Parent, Cable Buyer, the Company and each of its
Subsidiaries (including any Subsidiaries of

the Company formed pursuant to Section 1.1(a)) shall

execute and deliver a general instrument of transfer and assumption of liabilities pursuant to

which (A) the Company and each entity that wil be a Subsidiary of the Company immediately
after the Effective Time wil assign and transfer all of its right, title and interest in and to all

assets, properties and rights that are principally used by or principally useful to the Cable
Business to Cable Buyer or such other entity as Cable Buyer may direct, (B) each entity that wil
be a Subsidiary of Cable Buyer immediately after the Effective Time wil assign and transfer all
of its right, title and interest in and to all assets, properties and rights that are principally used by
or principally useful to the Fiber Business to the Company or such other entity as the Company
shall direct, (C) the Company or one or more of the entities that will be a Subsidiary of the

Company immediately after the Effective Time wil assume and indemnify against those
liabilities and obligations of Cable Buyer and each entity that wil be a Subsidiary of Cable
Buyer immediately after the Effective Time to the extent arising from the ownership or operation
of

the Fiber Business prior to the Effective Time, (D) Cable Buyer or one or more of

the entities

that wil be a Subsidiary of Cable Buyer immediately after the Effective Time will assume and
indemnify those liabilities and obligations of the Company and each entity that wil be a
Subsidiary of the Company immediately after the Effective Time to the extent arising from the
ownership or operation of the Cable Business prior to the Effective Time and (E) those assets,
properties, rights, liabilities and obligations of the Company and its Subsidiaries not covered by
clauses (A), (B), (C) or (D) above shall be allocated equitably between the Company and Cable
Buyer and their respective Subsidiaries, as mutually agreed upon by Metro Parent and Cable
Buyer.
(iii) Cable Buyer shall purchase, effective as of immediately prior to

the Effective Time, all of the issued and outstanding membership interests of Cable Opco from
the Company, RCN D.C., RCN MA Inc., RCN PA Newco, RCN NY Newco and RCN Internet
in exchange for cash in the aggregate amount of $753,000,000, as may be equitably adjusted, as
mutually agreed upon by Metro Parent and Cable Buyer (the "Cable Transfer Payment"). The
Cable Transfer Payment wil be deemed to have been (A) paid to the Company, RCN D.C.,

RCN MA Inc., RCN PA Newco, RCN NY Newco and RCN Internet in exchange for their
membership interests in Cable Opco and then (B) to the extent so deemed paid to RCN D.C.,
RCN MA Inc., RCN PA Newco, RCN NY Newco and RCN Internet, distributed to the Company
pursuant to dividend distributions or plans of liquidation. The proceeds of the Cable Transfer
Payment, together with any cash held by the Company (not needed for other purposes), wil (A)
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be applied to the discharge of Obligations (as defined in that certain Credit Agreement, dated as
of May 25, 2007, by and among the Company, Deutsche Bank Trust Company Americas and
various lenders (as amended, the "Credit Agreement")) and the obligations of the Company
under the ISDA Agreements (as defined in the Company Disclosure Schedule) and (B) to the

extent of any remaining proceeds of the Cable Transfer Payment, or any cash held by the
Company (not needed for other purposes), following the discharge in full of all such obligations
of the Company under the Credit Agreement and the ISDA Agreements, be deposited with the
Paying Agent into the Exchange Fund for the benefit of the holders of the Shares, the Company
Stock Options, the Company Restricted Shares, the Company Restricted Stock Units and the

Company Stock-Based Awards in accordance with Section 2.2. The allocation of the Cable
Transfer Payment among the Company, RCN D.C., RCN MA Inc., RCN PA Newco, RCN NY
Newco and RCN Internet shall be in accordance with their respective membership interests in
Cable Opco as specified by the Parents pursuant to Section 1.1 (a) (the foregoing transactions

described in this clause (iii) are referred to as the "Cable Transfer").
(iv) Immediately following and contingent upon the consummation of

the Cable Transfer, Merger Sub wil merge with and into the Company, the separate corporate
existence of Merger Sub wil cease and the Company wil continue its corporate existence under
Delaware law as the surviving corporation in the Merger (the "Surviving Corporation"). The
parties hereto wil cause a certificate of merger (the "Certificate of Merger") to be executed,
acknowledged and fied with the Secretary of State of the State of Delaware in accordance with
Section 251 of the DGCL to effect the Merger. The Merger wil become effective at such time

as the Certificate of Merger has been duly filed with the Secretary of State of the State of
Delaware or at such later date or time as may be agreed by the Company and Merger Sub in

writing and specified in the Certificate of Merger in accordance with the DGCL (the effective
time of the Merger being hereinafter referred to as the "Effective Time").
( c) Immediately following the Effective Time, Cable Buyer and Metro Parent

shall effect the following transactions:
(i) In the order in which the following entities are listed, each of (A)

RCN MA Inc., (B) RCN PA Newco, (C) RCN NY Newco, (D) RCN Internet and (E) RCN D.C.
shall merge with and into RCN New York Communications LLC, a New York limited liability

company ("RCN New York LLC 2"), and RCN New York LLC 2 shall be the surviving
company.
(ii) The Surviving Corporation shall contribute all of its assets and

liabilities related to the Fiber Business to RCN New York LLC 2.

(iii) Cable Buyer and Metro Parent shall enter into a long term services
agreement pursuant to which (i) Cable Buyer wil provide, and wil cause its Subsidiaries to
provide, certain support services and shared assets to the Surviving Corporation and its
Subsidiaries in support of
the Fiber Business and (ii) the Surviving Corporation wil provide, and
wil cause its Subsidiaries to provide, certain support services and shared assets to Cable Buyer
and its Subsidiaries in support of the Cable Business.
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(d) Each of the parties hereto shall, and shall cause their respective
Subsidiaries and affiliates to, enter into, execute, deliver and file any and all agreements,

documents, certificates, instruments and/or filings necessary to effect the Acquisition

Transactions, which shall be in form and substance customary for similar transactions by and
among a parent entity and its wholly-owned subsidiaries and/or affiliates and reasonably
satisfactory to the parties to this Agreement taking into consideration the tax consequences
intended by Cable Buyer and Metro Parent in separating the Cable Business and the Fiber
Business (such agreements, documents, certificates, instruments and fiings are collectively
referred to as "Transaction Documents").
Section 1.2 Closing. The closing of the Acquisition Transactions (the "Closing") shall

take place at the offices of Jenner & Block Lq\ 353 North Clark Street, Chicago, Ilinois at 8:00
a.m., Central time, on a date to be specified by the parties (the "Closing Date"), which shall,

subject to Section 5.16, be no later than the second (2nd) business day after the satisfaction or
waiver (to the extent permitted by applicable Law) of
the conditions set forth in Article VI (other
than those conditions that by their nature are to be satisfied at the Closing, but subject to the

satisfaction or waiver of such conditions), or at such other place, date and time as the Company
and the Parents may agree in writing.
Section 1.3 Effects of

the Merger. The Merger shall have the effects set forth in this

Agreement, the Certificate of Merger and the applicable provisions of the DGCL. Without
limiting the generality of the foregoing, and subject thereto, from and after the Effective Time,
all property, rights, privileges, immunities, powers, franchises, licenses and authority of each of
the Company and Merger Sub shall vest in the Surviving Corporation, and all debts, liabilities,

obligations, restrictions and duties of each of the Company and Merger Sub shall become the
debts, liabilities, obligations, restrictions and duties of the Surviving Corporation.
Section 1.4 Certificate of Incorporation and By-laws of the Surviving Corporation.
Subject to Section 5.9, at the Effective Time, (a) the certificate of

incorporation of

the Surviving Corporation shall be amended to read in its entirety as the certificate of
incorporation of Merger Sub read immediately prior to the Effective Time until thereafter
amended in accordance with applicable Law, except that the name of the Surviving Corporation
shall be RCN Corporation and the provision in the certificate of incorporation of Merger Sub
naming its incorporator shall be omitted, and (b) the by-laws of the Surviving Corporation shall

be amended so as to read in their entirety as the by-laws of Merger Sub as in effect immediately
prior to the Effective Time until thereafter amended in accordance with applicable Law, except
that the references to Merger Sub's name shall be replaced by references to RCN Corporation.
Section 1.5 Directors. Subject to applicable Law, the directors of Merger Sub

immediately prior to the Effective Time shall be the initial directors of the Surviving Corporation
as of the Effective Time and shall hold office until their respective successors are duly elected
and qualified, or their earlier death, resignation or removaL.
Section 1.6 Officers. The officers of the Company immediately prior to the Effective

Time shall be the initial officers of the Surviving Corporation as of the Effective Time and shall
hold office until their respective successors are duly elected and qualified, or their earlier death,

6

resignation or removal in accordance with the certificate of incorporation and by-laws of the
Surviving Corporation.

ARTICLE II
CONVERSION OF SHARES; EXCHANGE OF CERTIFICATES
Section 2.1 Effect on Capital Stock. At the Effective Time, by virte of the Merger
and without any action on the part of the Company, Merger Sub or the holders of any securities
of
the Company or Merger Sub:
(a) Conversion of Company Common Stock. Each share of common stock,

par value $0.01 per share, of the Company issued and outstanding immediately prior to the

Effective Time (such shares, collectively, "Company Common Stock," and each, a "Share"),
other than (i) Cancelled Shares (which shall be treated in accordance with Section 2.l(b)),
(ii) Dissenting Shares (which shall be treated in accordance with Section 2.l(d)), and
(iii) Company Restricted Shares (which shall be treated in accordance with Section 5.5(a)(ii),
shall be converted automatically into and shall thereafter represent the right to receive $15.00 in
cash (the "Merger Consideration") without interest. All Shares that have been converted into the
right to receive the Merger Consideration as provided in this Section 2.1 shall be automatically
cancelled and shall cease to exist, and the holders of certificates which immediately prior to the
Effective Time represented such Shares shall cease to have any rights with respect to such Shares
other than the right to receive the Merger Consideration upon the surrender of such certificates in
accordance with Section 2.2.

(b) Cancelled Shares. Each Share that is owned, directly or indirectly, by
Cable Buyer, Metro Parent or Merger Sub immediately prior to the Effective Time or held by the
Company or any of its Subsidiaries immediately prior to the Effective Time (in each case, other
than any such Shares held on behalf of third parties) (the "Cancelled Shares") shall be cancelled
and retired and shall cease to exist, and no consideration shall be delivered in exchange for such
cancellation and retirement.
(c) Conversion of Merger Sub Capital Stock. Each share of common stock,

par value $0.00001 per share, of Merger Sub issued and outstanding immediately prior to the

Effective Time shall be converted into and become one validly issued, fully paid and
nonassessable share of common stock, par value $0.00001 per share, of the Surviving
Corporation with the same rights, powers and privileges as the shares so converted. Each share
Merger Sub issued and outstanding immediately
preferred stock, par value $0.01 per share, of
prior to the Effective Time shall be converted into and become one validly issued, fully paid and
nonassessable share of preferred stock, par value $0.01 per share, of the Surviving Corporation
of

with the same rights, powers and privileges as the shares so converted. From and after the
Effective Time, all certificates representing the capital stock of Merger Sub shall be deemed for
all purposes to represent the number of shares of capital stock of the Surviving Corporation into
which they were converted in accordance with this Section 2.1 ( c).
(d) Dissenters' Rights. Notwithstanding any provision of this Agreement to

the contrary, if required by the DGCL (but only to the extent required thereby), Shares that are
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issued and outstanding immediately prior to the Effective Time (other than Cancelled Shares)
and that are held by holders of such Shares who have not voted in favor of the adoption of this
Agreement or consented thereto in writing and who have properly exercised appraisal rights with
respect thereto in accordance with, and who have complied with, Section 262 of the DGCL
(the "Dissenting Shares") wil not be converted into the right to receive the Merger

Consideration, and holders of such Dissenting Shares wil be entitled to receive payment of the
fair value of such Dissenting Shares in accordance with the provisions of such Section 262 of the
DGCL unless and until any such holder fails to perfect or effectively withdraws or loses its rights
to appraisal and payment under the DGCL. If, after the Effective Time, any such holder fails to
perfect or effectively withdraws or loses such right, such Dissenting Shares wil thereupon be
treated as if they had been converted into and have become exchangeable for, at the Effective

Time, the right to receive the Merger Consideration, without any interest thereon, and the
Surviving Corporation shall remain liable for payment of the Merger Consideration for such
Shares in accordance with Section 2.2. At the Effective Time, any holder of Dissenting Shares

shall cease to have any rights with respect thereto, except the rights provided in Section 262 of
the DGCL and as provided in the previous sentence. The Company wil give the Parents (i)

prompt written notice and a copy of any written demands received by the Company for
appraisals of Shares, any withdrawal of any such demand and any other demand, notice or
instrument delivered to the Company prior to the Effective Time pursuant to the DGCL that
relates to such demand, and (ii) the opportunity to participate in all negotiations and proceedings
with respect to such notices, demands or instruments. The Company shall not, except with the
prior written consent of the Parents (not to be unreasonably withheld or delayed) or as otherwise
required by applicable Law, make any payment with respect to any such demands for appraisal
or settle any such demands.

(e) Adjustments. If at any time during the period between the date of this
Agreement and the Effective Time, any change in the outstanding shares of capital stock of the
Company shall occur as a result of any reclassification, recapitalization, reorganization, stock

split (including a reverse stock split) or combination, exchange or readjustment of shares, or any
stock dividend or stock distribution is declared with a record date during such period, the Merger
Consideration shall be equitably adjusted to reflect such change.
Section 2.2

Exchange of Certificates.

(a) Paying Agent. At, or prior to, the time at which the Cable Transfer is
consummated, the Parents shall deposit, or shall cause to be deposited, with a U.S. bank or trust
company that shall be appointed to act as a paying agent hereunder and approved in advance by
the Company and the Parents in writing (and pursuant to an agreement in form and substance
reasonably acceptable to the Parents and the Company) (the "Paying Agent"), in trust for the
benefit of holders of the Shares, the Company Stock Options, the Company Restricted Shares,
the Company Restricted Stock Units and the Company Stock-Based Awards, cash in U.S. dollars
which (together with any funds to be deposited with the Paying Agent pursuant to

(b)(iii)) is sufficient to pay (i) the aggregate Merger Consideration in exchange for all
of the Shares outstanding immediately prior to the Effective Time (other than any Cancelled
Shares, any Company Restricted Shares and any Dissenting Shares) payable upon due surrender
Section 1.1

of the certificates that immediately prior to the Effective Time represented Shares
("Certificates") (or effective affidavits of loss in lieu thereof) or non-certificated Shares
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represented by book-entry ("Book-Entry Shares") pursuant to the provisions of this Article II,
and (ii) the Option and Stock-Based Consideration payable pursuant to Section 5.5 (such cash
referred to in subsections (a)
(i) and (ii) being hereinafter referred to as the "Exchange Fund").
The Paying Agent shall, pursuant to irrevocable instructions from Metro Parent, make payments
out of the Exchange Fund as provided for in this Article II, and the Exchange Fund shall not be
used for any other purpose. If, for any reason, the Exchange Fund is inadequate to pay the

amounts to which holders of Shares shall be entitled under Section 2.1(a) and the Option and
Stock-Based Consideration pursuant to Section 5.5, the Parents shall, or shall cause the

Surviving Corporation to, promptly deposit additional cash with the Paying Agent to make all
payments of Merger Consideration and Option and Stock-Based Consideration, and each of the
Parents and the Surviving Corporation shall in any event be liable for payment thereof. For the
avoidance of doubt, the Parents shall be responsible for all fees and expenses of the Paying
Agent.
(b) Payment Procedures.
(i) As soon as reasonably practicable after the Effective Time and in

any event not later than the third (3rd) business day following the Effective Time, the Surviving
Corporation shall cause the Paying Agent to mail (A) to each holder of record of Shares whose

Shares were converted into the Merger Consideration pursuant to Section 2.1, (x) a letter of
transmittal (which shall specify that delivery shall be effected, and risk of loss and title to
Certificates shall pass, only upon delivery of Certificates (or effective affidavits of loss in lieu
thereof) or Book-Entry Shares to the Paying Agent and shall be in such form and have such other
provisions as the Parents and the Company may mutually agree) and (y) instructions for use in
effecting the surrender of Certificates (or effective affidavits of loss in lieu thereof) or BookEntry Shares in exchange for the Merger Consideration and (B) to each holder of a Company
Stock Option, a Company Restricted Share, a Company Restricted Stock Unit or a Company

Stock-Based Award, a check in an amount due and payable to such holder pursuant to

Section 5.5 hereof in respect of such Company Stock Option, Company Restricted Share,
Company Restricted Stock Unit or Company Stock-Based Award; provided that, in lieu of the
payments contemplated by subsection (B), the Parents and the Surviving Corporation may direct
the Paying Agent to reimburse the Surviving Corporation (or its designees) for (but only to the
extent of) any amounts actually paid by or on behalf of the Surviving Corporation to the holders
of Company Stock Options, Company Restricted Shares, Company Restricted Stock Units or

Company Stock-Based Awards in respect of the consideration payable therefor pursuant to
Section 5.5.

(ii) Upon surrender of Certificates (or effective affidavits of loss in
lieu thereof) or Book-Entry Shares to the Paying Agent together with such letter of transmittal,
duly completed and validly executed in accordance with the instructions thereto, and such other
documents as may customarly be required by the Paying Agent, the holder of such Certificates
or Book-Entry Shares shall be entitled to receive in exchange therefor a check in an amount
equal to the product of (A) the number of Shares represented by such holder's properly

surrendered Certificates (or effective affidavits of loss in lieu thereof) or Book-Entry Shares
multiplied by (B) the Merger Consideration. No interest wil be paid or accrued on any amount
payable upon due surrender of Certificates or Book-Entry Shares. In the event of a transfer of
ownership of Shares that is not registered in the transfer records of the Company, a check for any
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cash to be paid upon due surrender of the Certificate may be paid to such a transferee if the

Certificate formerly representing such Shares is presented to the Paying Agent, accompanied by
all documents required to evidence and effect such transfer and to evidence that any applicable
stock transfer Taxes have been paid or are not applicable.
(iii) Each of the Company, Metro Parent, Cable Buyer, the Surviving

Corporation and the Paying Agent shall be entitled to deduct and withhold from the
consideration otherwise payable under this Agreement to any holder of Shares or holder of
Company Stock Options, Company Restricted Shares, Company Restricted Stock Units or
Company Stock-Based Awards such amounts as are required to be withheld or deducted by such
U.S. state or
local Tax Law with respect to the making of such payment. To the extent that amounts are so

person under the Internal Revenue Code of 1986 (the "Code") or any provision of

withheld or deducted and paid over to the applicable Governental Entity, such withheld or
deducted amounts shall be treated for all purposes of this Agreement as having been paid to the
holder of the Shares or the holder of the Company Stock Options, Company Restricted Shares,
Company Restricted Stock Units or Company Stock-Based Awards, in respect of which such
deduction and withholding were made.

( c) Closing of Transfer Books. At the Effective Time, the stock transfer
books of the Company shall be closed, and there shall be no further registration of transfers on
the stock transfer books of the Surviving Corporation of the Shares that were outstanding

immediately prior to the Effective Time. If, after the Effective Time, Certificates are presented
to the Surviving Corporation or Metro Parent for transfer, they shall be cancelled and exchanged
for a check in the proper amount pursuant to this Article II.
(d) Termination of Exchange Fund. Any portion of the Exchange Fund

(including the proceeds of any investments thereof) that remains undistributed to the former
holders of Shares and the former holders of Company Stock Options, Company Restricted

Shares, Company Restricted Stock Units and Company Stock-Based Awards for one year after
the Effective Time shall be delivered to the Surviving Corporation upon demand, and any such
holder who has not received the payments contemplated by this Section 2.2 or Section 5.5, as
applicable, shall thereafter look only to the Surviving Corporation for payment of their claim for
such payments, without any interest thereon.
(e) No Liability. Notwithstanding anything herein to the contrary, none ofthe

Company, Cable Buyer, Metro Parent, Merger Sub, the Surviving Corporation, the Paying Agent
or any other person shall be liable to any former holder of Shares or any former holder of

Company Stock Options, Company Restricted Shares, Company Restricted Stock Units or
Company Stock-Based Awards for any amount properly delivered to a public official pursuant to
any applicable abandoned property, escheat or similar Law.
(f) Investment of Exchange Fund. The Paying Agent shall invest all cash

included in the Exchange Fund as reasonably directed by the Parents; provided, however, that
any investment of such cash shall be limited to direct short-term obligations of, or short-term

obligations fully guaranteed as to principal and interest by, the U.S. governent. Any interest
and other income resulting from such investments shall be paid to the Surviving Corporation

10

pursuant to Section 2.2(d). The Parents shall promptly replace any funds deposited with the

Paying Agent lost through any investment made pursuant to this Section 2.2(f.
(g) Lost Certificates. In the case of any Certificate that has been lost, stolen

or destroyed, upon the making of an affidavit of that fact by the person claiming such Certificate
to be lost, stolen or destroyed and, if required by the Paying Agent, the posting by such person of
a bond in customary amount as indemnity against any claim that may be made against it, Metro
Parent or the Surviving Corporation with respect to such Certificate, the Paying Agent wil issue
in exchange for such lost, stolen or destroyed Certificate a check in the amount of the number of

Shares represented by such lost, stolen or destroyed Certificate multiplied by the Merger
Consideration.

ARTICLE III
REPRESENTATIONS AND WARRNTIES OF THE COMPANY
Except (a) as disclosed in, or incorporated by reference into, the Company SEC
Documents (as defined in Section 3.4(a)) fied prior to the date ofthis Agreement (excluding any
risk factor disclosures and any forward-looking statements or other statements that are predictive
or forward looking in nature) (other than with respect to the representations and warranties in
Sections 3.2(a), UÙ or (0 and 3.3(a), which for the avoidance of doubt wil be qualified only by
clause (b) immediately below and not by this clause (a)) or (b) as disclosed in the disclosure
schedule delivered by the Company to the Parents and Merger Sub immediately prior to the

execution of this Agreement (the "Company Disclosure Schedule") (it being agreed that
disclosure of any information in a particular section or subsection of the Company Disclosure
Schedule shall be deemed disclosure with respect to any other section or subsection of this
Agreement to which the relevance of such information is reasonably apparent on its face), which
hereby is incorporated by reference and constitutes an integral part of this Agreement, the
Company represents and warrants to the Parents and Merger Sub as follows:
Section 3.1 Qualification; Organization; Subsidiaries; etc. Each of the Company and

its Subsidiaries is a legal entity duly organized, validly existing and in good standing under the
Laws of its respective jurisdiction of organization and has all requisite corporate or limited
liability company power and authority, as the case may be, to own or lease its properties and
assets and to carryon its business as presently conducted and is qualified to do business and is in
good standing as a foreign corporation or limiteçlliability company, as the case may be, in each
jurisdiction where the ownership or leasing of its assets or properties or conduct of its business
requires such qualification, except where the failure to be so organized or validly existing (in the
case of Subsidiaries only), or the failure to be so qualified or in good standing, or to have such
power or authority, would not reasonably be expected to have, individually or in the aggregate, a
Company Material Adverse Effect. Section 3.1 of the Company Disclosure Schedule sets forth
all Subsidiaries of the Company, their respective jurisdictions of formation and sets forth a
complete and accurate list of all outstanding securities of each such Subsidiary and the registered
and beneficial owner thereof. All of the outstanding shares of capital stock and other equity

securities or interests of each Subsidiary of the Company are duly authorized, validly issued,
fully paid, nonassessable and free of preemptive rights and all such shares are owned, of record
and beneficially, by the Company or another of its wholly-owned Subsidiaries free and clear of
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all security interests, liens, claims, pledges, agreements, limitations in the Company's voting
rights, charges or other encumbrances (including any restriction on the right to vote, sell or
otherwise dispose of such capital stock or other equity or voting interests). The Company has
made available to the Parents or their respective Representatives prior to the date of this
Agreement true and complete copies of the certificate of incorporation and by-laws or other
equivalent organizational documents of the Company and each of its Subsidiaries, each as
amended through the date hereof. Neither the Company nor any of its Subsidiaries is in violation
of its certificate of incorporation or by-laws or other equivalent organizational documents, as

applicable, in any material respect. As used in this Agreement, any reference to any facts,
circumstances, events or changes having a "Company Material Adverse Effect" means such
facts, circumstances, events, conditions, occurrences or changes having a material adverse effect
on the business, financial condition or results of operations of the Company and its Subsidiaries,
taken as a whole, or either the Cable Business or the Fiber Business, each taken separately (but
in assessing the adverse effect of any such facts, circumstances, events, conditions, occurrences

or changes on either the Fiber Business or the Cable Business, taken separately, treating the
Fiber Business and the Cable Business as comparable in size and value, such that the size and
value of the Company and its Subsidiaries, taken as a whole, as a result of such adjustments, is
neither increased nor decreased); provided, however, that no fact, circumstance, event, condition,
occurrence or change to the extent resulting from, attributable to or arising out of any of the

following shall constitute, or be considered in determining whether there has occurred, a
Company Material Adverse Effect: (a)(i) changes in general economic or political conditions or
the securities, banking, credit, currency, commodities, capital or financial markets in general
(including general changes to monetary policy, inflation, interest rates, exchange rates or stock,
bond or debt prices) in the United States or in any other geographic market, (ii) changes that are

generally applicable to the industries in which the Company and its Subsidiaries operate
(including any competitive and/or technological changes relevant to such industries), (iii)
changes in general
legal, regulatory or political conditions generally applicable to the industries

in which the Company and its Subsidiaries operate, including the adoption, implementation,
promulgation, repeal, modification, reinterpretation or proposal of any Law after the date hereof,
or changes in GAAP or in other applicable accounting standards (or in the interpretation thereof),
(iv) the execution of this Agreement or the announcement, pendency or consummation of the

transactions contemplated by this Agreement, including (A) the threatened or actual impact
thereof on relationships, contractual or otherwise, with current or prospective customers,

suppliers, vendors, distributors, partners, financing sources, employees or landlords to the extent
caused by the execution of this Agreement or the announcement, pendency or consummation of
the transactions contemplated by this Agreement, and (B) any litigation or investigation arising
from allegations of a breach of fiduciary duty or other violation of applicable Law relating to this
Agreement or the transactions contemplated by this Agreement, (v) the identity of Cable Buyer,
Metro Parent or any of their respective affiliates as the acquiror of the Cable Business, the Fiber
Business and/or the Company or any facts or circumstances concerning Cable Buyer, Metro

Parent or any of their respective affiiates, (vi) compliance with the terms of, or the taking of any

action required or contemplated by, this Agreement or action or inaction consented to or
requested by Cable Buyer or Metro Parent, (vii) natural disasters, weather events, geopolitical
conditions, acts or threats of war, sabotage or terrorism, military actions or the escalation or

worsening thereof, (viii) changes in the trading volume or market price of the Company
Common Stock on the NASDAQ Stock Market or the suspension of trading generally on the
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NASDAQ Stock Market (provided that the exception in this clause (a)(viii) shall not prevent or
otherwise affect a determination that any fact, circumstance, event, condition, occurrence or

change underlying such change has resulted in, or contributed to, a Company Material Adverse
the financing necessary for Cable Buyer,
Effect) or (ix) any increase in the cost or availability of

Metro Parent and/or Merger Sub to consummate the transactions contemplated by this
Agreement, except, in the case of the foregoing clauses (i), (ii), (iii) and (vii), to the extent such
changes or developments referred to therein have a materially disproportionate impact on either

the Cable Business or the Fiber Business, each taken separately, or the Company and its
Subsidiaries, taken as a whole, relative to other companies in the industries and in the geographic
markets in which the Company and its Subsidiaries operate after taking into account the size of
the Company and its Subsidiaries relative to such other companies (but only to the extent of such
materially disproportionate impact) or (b) any failure to meet internal or published projections,
forecasts (including any forecasted performance measures or forecasted operating statistics),
estimates or revenue or earnings predictions for any period or the issuance of revised projections
that are not as optimistic as those in existence as of the date hereof (provided that the exception
in this clause (b) shall not prevent or otherwise affect a determination that any fact,

circumstance, event, condition, occurrence or change underlying such failure has resulted in, or
contributed to, a Company Material Adverse Effect). With respect to references to "Company
Material Adverse Effect" in the representations and warranties set forth in Section 3.3(b) and
Section 3.3(c), the exception set forth in clause (a)(iv) shall not apply. As used herein, (x) the
"Cable Business" shall mean the delivery of video, cable modem internet and voice services
primarily to residential and small and medium business customers under the brand names of
RCN and RCN Business Services, respectively and which currently constitutes the Company's

ResidentiallSMB operating segment, and (y) the "Fiber Business" shall mean the delivery of
fiber-based high-capacity data and internet transport services to carrer, enterprise and other large

commercial end user customers through the Company's RCN Metro Optical Networks business
unit, and which currently constitutes the Company's RCN Metro operating segment.
Section 3.2

Capi tal Stock.

(a) The authorized capital stock of the Company consists of 100,000,000
shares of

preferred stock, par value $0.01 per

Company Common Stock and 20,000,000 shares of

share ("Company Preferred Stock"). As of February 28, 2010, (i) 35,276,955 shares of
Company Common Stock (including 51,672 Company Restricted Shares, but excluding 436,749
shares of
Company Common Stock held in treasury) were issued and outstanding, (ii) 6,007,506
shares of Company Common Stock were reserved for issuance under the employee and director
stock plans of the Company (the "Company Stock Plans") (including 2,391,168 shares of
Company Common Stock issuable upon exercise of outstanding Company Stock Options and
2,149,890 shares of Company Common Stock issuable upon settlement of outstanding Company
Restricted Stock Units), (iii) 8,018,276 shares of Company Common Stock were issuable upon
exercise of the warrants to purchase shares of Company Common Stock (the "Warrants")
pursuant to that certain Warrant Agreement, dated as of May 25, 2007 (the "Warrant
Agreement"), by and between the Company and HSBC Bank USA, N.A., as warrant agent (the
"Warrant Agent"), and (iv) no shares of Company Preferred Stock were issued and outstanding.
All outstanding shares of Company Common Stock, and all shares of Company Common Stock
reserved for issuance as noted in clauses (ii) and (iii) above, when issued in accordance with the
respective terms thereof, as well as all shares of capital stock or similar equity interests of each
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Subsidiary of the Company, are or wil be duly authorized, validly issued, fully paid and non-

assessable and free of pre-emptive rights. Section 3.2(a) of the Company Disclosure Schedule
sets forth a complete and accurate list, as of the date hereof, of (A) all outstanding Company

Stock Options and the number of Shares subject thereto, the exercise prices (if applicable) and,
with respect to directors, officers and employees at the Vice President level and higher, the
names of the holders thereof, (B) all Company Restricted Shares and Company Restricted Stock
Units, the number of Shares subject thereto and, with respect to directors, offcers and employees
at the Vice President level and higher, the names of the holders thereof and (C) all Company

Stock-Based Awards and the number of Shares represented thereby or the benefits attributable
thereto as a result of the value of the Shares and, with respect to directors, officers and

employees at the Vice President level and higher, the names of the grantees thereof. As of the
Closing, the only shares of capital stock or warrants, options, convertible securities,

exchangeable securities or other rights to acquire capital stock of the Company (or rights or
benefits measured in whole or in part by the value of capital stock of the Company) that shall be
issued or outstanding shall be (i) the Warrants and any shares of Company Common Stock
issued upon the exercise of Warrants and (ii) shares of Company Common Stock (including

Company Restricted Shares, but excluding shares of Company Common Stock issued upon the
exercise of Warrants), Company Stock Options, Company Restricted Stock Units and Company
Stock-Based Awards representing in the aggregate, with respect to securities described in this
clause (ii), not more than 39,858,013 Fully Diluted Shares. As used in this Agreement, "Fully
Diluted Shares" means, at any time, the sum of (x) the number of issued and outstanding shares
of Company Common Stock (including Company Restricted Shares, but excluding shares of
Company Common Stock held in treasury) at such time plus (y) the total number of shares of
Company Common Stock issuable upon the exercise, exchange or conversion of all securities or
obligations issued and outstanding at such time that are exercisable for, convertible into, or

exchangeable for shares of Company Common Stock, including Company Stock Options,
Company Restricted Stock Units, Company Stock-Based Awards and any other options,
restricted stock units, Company stock-based awards, warrants or other rights to subscribe for or
purchase Company Common Stock or to purchase other equity securities or obligations of the
Company that are, directly or indirectly, exercisable for, convertible into or exchangeable for
Company Common Stock, in each case, whether or not then vested, exercisable, convertible or
exchangeable, but excluding, in each case, the Warrants and any shares of Company Common
Stock issuable upon exercise of

the Warrants.

(b) Except as set forth in subsection (a) above, as of the date hereof, (i) the
Company does not have any shares of its capital stock issued or outstanding other than shares of
Company Common Stock that have become outstanding after February 28, 2010, which were
reserved for issuance as of February 28, 2010, as set forth in subsections (a)(ii) and (iii) above,
and (ii) there are no outstanding subscriptions, options, warrants, calls, convertible securities or
other similar rights, agreements or commitments relating to the issuance of capital stock to which
the Company or any of its Subsidiaries is a pary obligating the Company or any of its
Subsidiaries to (A) issue, transfer or sell any shares of capital stock or other equity interests of
the Company or any of its Subsidiaries or securities convertible into or exchangeable for such
shares or equity interests, (B) grant, extend or enter into any such subscription, option, warrant,

call, convertible securities or other similar right, agreement or arrangement, (C) redeem or
otherwise acquire any such shares of capital stock or other equity interests or (D) provide a
material amount of funds to, or make any material investment (in the form of a loan, capital
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contribution or otherwise) in, any Subsidiary. Except for the issuance of shares of Company
Common Stock that were reserved for issuance as set forth in subsections (a)(ii) and (iii) above,
from September 30, 2009 to the date hereof, the Company has not declared or paid any dividend
or distribution in respect of the Company Common Stock, and has not issued, sold, repurchased,
redeemed or otherwise acquired any Company Common Stock, and its Board of Directors has
not authorized any of the foregoing.
( c) Except for the Warrants and any awards to acquire or receive shares of

Company Common Stock under any Company Stock Plan, neither the Company nor any of its
Subsidiaries has outstanding bonds, debentures, notes or other obligations, the holders of which
have the right to vote (or which are convertible into or exercisable for securities having the right
to vote) with the stockholders of the Company on any matter.
(d) There are no voting trusts or other agreements or understandings to which

the Company or any of its Subsidiaries is a party with respect to the voting of the capital stock or
other equity interests of the Company or any of its Subsidiaries.
Section 3.3

Corporate Authority Relative to This Agreement; No Violation.

(a) The Company has all requisite corporate power and authority to enter into

this Agreement and, subject to receipt of the Company Stockholder Approval, to consummate
the transactions contemplated by this Agreement. The Board of Directors of the Company,
acting upon the recommendation of the Special Committee, at a duly held meeting has

(i) unanimously determined that it is in the best interests of the Company and its stockholders
(other than holders of Shares that are affiliates of Cable Buyer or Metro Parent), and declared it
advisable, to enter into this Agreement, (ii) approved the execution, delivery and performance of
this Agreement and the consummation of the transactions contemplated by this Agreement,

including the Merger and the other Acquisition Transactions, and (iii) resolved to recommend
that the stockholders of the Company approve the adoption of this Agreement

(the "Recommendation") and directed that such matter be submitted for consideration of the
stockholders of the Company at the Company Meeting. Except for the Company Stockholder

Approval, the filing of any Transaction Documents with the applicable Governental Entities,
and the filing of the Certificate of Merger with the Secretary of State of the State of Delaware, no

other corporate proceedings on the part of the Company are necessary to authorize the
consummation of the transactions contemplated by this Agreement. This Agreement has been

duly and validly executed and delivered by the Company and, assuming this Agreement
constitutes the valid and binding agreement of Cable Buyer, Metro Parent and Merger Sub, this
Agreement constitutes the valid and binding agreement of the Company, enforceable against the
Company in accordance with its terms, except that (A) such enforcement may be subject to
applicable bankptcy, insolvency, reorganization, moratorium or other similar Laws, now or
hereafter in effect, relating to creditors' rights generally and (B) equitable remedies of specific

performance and injunctive and other forms of equitable relief may be subject to equitable
defenses and to the discretion of the court before which any proceeding therefor may be brought.
(b) The execution, delivery and performance by the Company of this

Agreement and the consummation of the Acquisition Transactions by the Company do not and

wil not require any consent, approval, authorization or permit of, action by, filing with or
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notification to any United States or foreign governental or regulatory agency, commission,
court, body, entity or authority (each, a "Governmental Entity"), other than (i) the filing of the
Certificate of Merger and/or the filing of any Transaction Documents with the applicable
Governental Entities, (ii) compliance with the applicable requirements of the Hart-ScottRodino Antitrust Improvements Act of 1976 (the "HSR Act"), (iii) such filings and approvals as
may be required under the applicable requirements of the Securities Exchange Act of 1934 (the
"Exchange Act"), including the fiing of the Proxy Statement, (iv) compliance with the rules and
regulations of the NASDAQ Stock Market, (v) compliance with any applicable state securities or
blue sky laws, (vi) such consents, approvals, authorizations, licenses, permits, actions, filings
and/or notifications (the "FCC Approvals") as are required to be made with or obtained from the
Federal Communications Commission (the "FCC") under the Communications Act of 1934 (the

"Communications Act"), (vii) such consents, approvals, authorizations, licenses, permits,
actions, filings and/or notifications (collectively, the "State PUC Approvals") as are required to
be made with or obtained from any state public service or public utility commission or similar
state regulatory bodies with jurisdiction over the provision of intrastate telecommunications

services (each, a "State PUC"), and (viii) such consents, approvals, authorizations, licenses,
permits, actions, filings and/or notifications (the "LF A Approvals") as are required to be made
with or obtained from any local franchise authority or other Governental Entity (each, a "Local

Franchising Authority" or "LF A") concerning a franchise or other agreement, license, permit,
resolution, ordinance or other written acknowledgement ("Franchise") and that authorizes the
construction, upgrade, maintenance and operation of any telecommunications, cable or open
its Subsidiaries
video system (as defined in the Communications Act) by the Company or any of
(collectively, clauses (i) through (viii), the "Company Approvals"), and other than any consent,
approval, authorization, permit, action, filing or notification the failure of which to make or

obtain would not reasonably be expected to (A) have, individually or in the aggregate, a
Company Material Adverse Effect or (B) prevent or materially delay the consummation of the
Acquisition Transactions.

(c) The execution, delivery and performance by the Company of this

Agreement and the consummation by the Company of the Acquisition Transactions and the other
transactions contemplated by this Agreement do not and wil not (i) contravene or conflct with

the organizational or governing documents of the Company or any of its Subsidiaries, (ii)
assuming compliance with the matters referenced in Section 3.3(b) and the receipt of the
Company Stockholder Approval, contravene or conflict with or constitute a violation of any
provision of any Law binding upon or applicable to the Company or any of its Subsidiaries or
any of their respective properties or assets or (iii) assuming compliance with the matters
referenced in Section 3.3(b), result in any violation of, or default (with or without notice or lapse
of time, or both) under, or give rise to a right of termination, cancellation or acceleration of any
obligation or to the loss of a benefit under any loan, guarantee of indebtedness or credit

agreement, note, bond, mortgage, indenture, lease, agreement, contract, instrument, permit,

concession, franchise, right or license binding upon the Company or any of its Subsidiaries or
result in the creation of any liens, claims, mortgages, encumbrances, pledges or security interests
(each, a "Lien"), other than any such Lien (A) for Taxes or governental assessments, charges
or claims of payment not yet due, being contested in good faith or for which adequate accruals or
reserves have been established, in each case, as set forth in the most recent consolidated balance
sheet of the Company or notes thereto contained in the Company SEC Documents filed prior to
the date of this Agreement, (B) which is a carrers', warehousemen's, mechanics',
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materialmen's, repairmen's or other similar lien arising in the ordinary course of business as to
which there is no default on the part of the Company or any of its Subsidiaries or for which
adequate accruals or reserves have been established as set forth in the most recent consolidated
balance sheet of the Company or notes thereto contained in the Company SEC Documents filed

prior to the date of this Agreement, (C) which is disclosed in the most recent consolidated
balance sheet of the Company or notes thereto prior to the date of this Agreement, (D) with
respect to the real property owned or leased by the Company or its Subsidiaries, which is an

easement, right-of-way, covenant, restriction, servitude, encroachment or similar matter or
exception, whether or not of public record, that would be disclosed by a current title commitment
and/or current survey of the applicable real property, and which individually or in the aggregate,

would not materially interfere with or affect the ownership, present use or occupancy of the
business since the date
affected real property, or (E) which was incurred in the ordinary course of
of the most recent consolidated balance sheet of the Company contained in the Company SEC
Documents fied prior to the date of this Agreement that is not material in amount or does not
materially detract from the value of or materially impair the existing use of the property affected
by such Lien (each of the foregoing, a "Permitted Lien"), upon any of the properties or assets of
the Company or any of its Subsidiaries, other than, in the case of clauses (ii) and (iii), any such
conflict, violation, default, termination, cancellation, acceleration, loss or Lien that would not
reasonably be expected to have, individually or in the aggregate, a Company Material Adverse
Effect.
Section 3.4

Reports and Financial Statements.

(a) The Company has filed or furnished on a timely basis all forms,

registration statements, reports and other documents (including all exhibits and amendments
thereto) required to be fied or furnished by it with the Securities and Exchange Commission (the
"SEC") since January 1, 2007 (the "Applicable Date"), and the Company wil file prior to the
Effective Time all forms, registration statements, reports and other documents (including all
exhibits and amendments thereto) with the SEC that are required to be filed by it prior to such
time (all such forms, registration statements, reports and other documents, including exhibits and
amendments thereto since the Applicable Date, the "Company SEC Documents"). As of their
respective filing dates (or, if amended by a fiing prior to the date of this Agreement, as of the
date of such amended filing) the Company SEC Documents complied or wil comply, as the case
the Securities Act of 1933, as amended
the time such
may be, in all material respects with the requirements of

(the "Securities Act") and the Exchange Act, as the case may be, as in effect as of

Company SEC Document was, or wil be, filed. As of their respective filing dates (or, if
amended by a filing prior to the date of this Agreement, as of the date of such amended filing),
none of the Company SEC Documents contained or wil contain, as the case may be, any untrue
statement of a material fact or omitted or wil omit, as the case may be, to state any material fact

required to be stated therein or necessary to make the statements therein, in light of the
circumstances under which they were made, not misleading. No executive officer of the
him or her under Section 302 or 906 of
the Sarbanes-Oxley Act of 2002 (the "Sarbanes-Oxley Act") with respect to any Company SEC
Document. Neither the Company nor any of its executive officers has received notice from any
Governental Entity challenging or questioning the accuracy, completeness, form or manner of
filing of such certifications. True and correct copies of all Company SEC Documents filed on or
Company has failed to make the certifications required of

prior to the date of this Agreement have been furnished to the Parents or their respective
17

Representatives or are publicly available through the SEC's Electronic Data Gathering, Analysis
and Retrieval (EDGAR) database. Except for (i) requests to extend the duration of confidential
treatment of redacted portions of exhibits filed with the SEC, (ii) correspondence relating to SEC
reviews and comments as to which no comments remain outstanding and (iii) as are available on

the EDGAR database, the Company has provided to the Parents or their respective
Representatives copies of all correspondence sent to or received from the SEC by or on behalf of
the Company and its Subsidiaries since the Applicable Date. There are no outstanding
comments from or unresolved issues raised by the SEC with respect to any of the Company SEC
Documents. Since the Applicable Date (subject to any applicable grace periods), the Company
has been and is in compliance, in all material respects, with the applicable listing and corporate
governance rules and regulations of the NASDAQ Stock Market and with the Sarbanes-Oxley

Act. As of the date hereof, none of the Company's Subsidiaries is subject to the reporting
requirements of

Section 13(a) or Section 15(d) under the Exchange Act.
(b) The consolidated financial statements of the Company included in the

Company SEC Documents (including all related notes and schedules, where applicable) do or
wil, as the case may be, fairly present in all material respects the consolidated financial position
of the Company and its consolidated Subsidiaries, as at the respective dates thereof, and their
consolidated results of operations and consolidated cash flows for the respective periods then
ended (subject, in the case ofthe unaudited quarterly financial statements fied on Form 10-Q, to
notes and normal year-end audit adjustments and to any other adjustments described therein, as
permitted by the SEC on Form 10-Q) in accordance with United States generally accepted
accounting principles ("GAAP") applied on a consistent basis during the periods involved
(except as may be indicated therein or in the notes thereto or, in the case of unaudited interim

financial statements, as permitted by the SEC on Form 1 O-Q). There are no unconsolidated
Subsidiaries of the Company or any off-balance sheet arrangements of the type required to be
disclosed pursuant to Item 303(a)(4) of Regulation S-K promulgated under the Securities Act
("Regulation S-K"), that have not been so described in the Company SEC Documents filed prior
to the date hereof.
Section 3.5 Internal Controls and Procedures. The Company has established and

maintains disclosure controls and procedures and internal control over financial reporting (as

such terms are defined in paragraphs (e) and (f), respectively, of Rule 13a-15 under the
Exchange Act) as required by Rule 13a-15 under the Exchange Act. The Company's disclosure

controls and procedures are designed to ensure that all material information required to be
disclosed by the Company in the reports that it fies or furnishes under the Exchange Act is
recorded, processed, summarized and reported within the time periods specified in the rules and
forms of the SEC, and that all such material information is accumulated and communicated to

the Company's management as appropriate to allow timely decisions regarding required
disclosure and to make the certifications required pursuant to Sections 302 and 906 of the

Sarbanes-Oxley Act. The Company's management has evaluated, with the participation of its
principal executive officer and principal financial officer, the effectiveness of the Company's
disclosure controls and procedures as of September 30, 2009, and such assessment concluded
that such controls were effective. The Company's management has completed an assessment of
the effectiveness of the Company's internal control over financial reporting in compliance with
the requirements of Section 404 of the Sarbanes-Oxley Act for the year ended December 31,
2008, and such assessment concluded that such controls were effective. Neither the Company
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nor, to the knowledge of the Company, its independent registered public accounting firm, has
identified or been made aware of (A) any significant deficiency or material weakness in the
system of internal control over financial reporting utilized by the Company and its Subsidiaries,
in each case which has not been substantially remediated, or (B) any fraud which involves the
Company's management or other employees who have a role in the preparation of financial
statements or the internal control over financial reporting utilized by the Company and its
Subsidiaries. Since the Applicable Date, any material change in the internal control over
financial reporting or failure or inadequacy of disclosure controls required to be disclosed in any
Company SEC Document has been so disclosed.
Section 3.6 No Undisclosed Liabilities. There are no liabilities or obligations of

the

Company or any of its Subsidiaries of any kind whatsoever in existence, whether accrued,
contingent, absolute, determined, determinable or otherwise, that would be required by GAAP to
be reflected on a consolidated balance sheet of the Company and its Subsidiaries (or the notes

thereto), other than: (a) liabilities or obligations disclosed and provided for in the Company
balance sheet as of September 30, 2009 included in the Company SEC Documents fied prior to
the date hereof or in the notes thereto; (b) liabilities or obligations incurred in the ordinary course
which individually
business consistent with past practices since September 30,2009, none of
of
(in the case of this clause (b)) is material to the business, results of operations or financial

condition of the Company and its Subsidiaries, taken as a whole; (c) liabilities or obligations
arising on or after the date hereof under this Agreement or incurred on or after the date hereof in

connection with the transactions contemplated by this Agreement or permitted pursuant to
Section 5.1; or (d) liabilities or obligations that would not reasonably be expected to have,
individually or in the aggregate, a Company Material Adverse Effect.
Section 3.7

Compliance with Law; Permits; Franchises.

its Subsidiaries are in compliance with, and are
(a) The Company and each of
not in default under or in violation of, any applicable federal, state, local or foreign law, statute,
ordinance, rule, regulation, judgment, order, injunction, decree, tariff or agency requirement of

any Governental Entity (collectively, "Laws" and each, a "Law"), except where such noncompliance, default or violation would not reasonably be expected to have, individually or in the

aggregate, a Company Material Adverse Effect. Notwithstanding anything contained in this
Section 3.7(a), no representation or warranty shall be deemed to be made in this Section 3.7(a) in
respect of the matters referenced in Section 3.4 or Section 3.5, or in respect of environmental,

Tax, employee benefits, labor Law or Intellectual Property matters, each of which matters is
addressed by other sections of this Agreement.

the Company Disclosure Schedule sets forth all material
FCC, State PUC and LF A authorizations, licenses, consents, Franchises, certificates, approvals
and other permits and grants necessary for the Company and its Subsidiaries to own, lease and
(b) Section 3.7(b) of

operate their properties and assets or to carryon their businesses as they are now being
conducted (the "Company Permits").
( c) Except as would not reasonably be expected to have, individually or in the

aggregate, a Company Material Adverse Effect:
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(i) each Company Permit is valid and in full force and effect either
pursuant to its terms or by operation of law;
(ii) there is no pending or, to the knowledge of the Company,
threatened Action by the FCC, any State PUC, any LF A, or any other Governental Entity or

other person to suspend, revoke, terminate, challenge or modify any of the Company Permits.
Any actual or threatened claim, action, suit, proceeding, investigation or other legal proceeding,
whether civil, criminal, administrative or investigative shall constitute an "Action";
(iii) there is no Action pending or, to the knowledge of the Company,

threatened against or relating to any of the Company Permits before the FCC, any State PUC,
any LF A or any other Governental Entity;

(iv) neither the Company nor any of its Subsidiaries has received any

written notice from the FCC, any State PUC, any LF A or any other Governental Entity or other
person specifying a default, violation or other problem with respect to a Company Permit, except
where such default, violation or other problem has already been cured;

(v) the Company and its Subsidiares are in compliance with the
Communications Act, the Communications Assistance to Law Enforcement Act and any other
law or regulation applicable to interstate and international telecommunications ("Federal

Communications Laws"), and any laws, ordinances, or regulations concerning the provision of
intrastate telecommunications services or concerning the operation of any telecommunications,

cable, or open video system ("State Communications Laws"), and there is not pending or, to the
knowledge of the Company, threatened, investigation by the FCC, any State PUC or any LF A for
any alleged violations of

Federal Communications Laws or State Communications Laws;
(vi) where the requirements of Section 626 of

the Communications Act

are applicable or where otherwise required to submit such a notice by statute, ordinance,
regulation or agreement, a valid request for renewal has been duly and timely filed under Section

626 of the Communications Act with the proper LF A with respect to any Franchise that has
this Agreement;

expired or wil expire within thirty (30) months after the date of

(vii) to the knowledge of the Company, there exist no facts or

circumstances that make it likely that any Company Permit wil not be renewed or extended on
commercially reasonable terms; and

(viii) as of the date hereof, no Governental Entity has commenced, or
given written notice to the Company or any of its Subsidiaries that it intends to commence, a
proceeding to revoke or suspend any Company Permit, or given written notice that it intends not
to renew any Company Permit.
Section 3.8

Environmental Laws and Regulations.

(a) Except for such matters as would not reasonably be expected to have,

individually or in the aggregate, a Company Material Adverse Effect, (i) the Company and its
Subsidiaries are in compliance with all applicable Environmental Laws, (ii) to the knowledge of

the Company, none of the properties owned, leased or used by the Company or any of its
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Subsidiaries contains any Hazardous Substance in amounts exceeding the levels permitted by
the properties leased or operated or formerly owned,
applicable Environmental Laws and none of
leased or operated, contain any Hazardous Substances in amounts exceeding the levels permitted
by applicable Environmental Laws, (iii) neither the Company nor any of its Subsidiaries has
received or is subject to any outstanding notices, demand letters or requests for information from
any federal, state, local or foreign Governental Entity indicating that the Company or any of its

Subsidiaries may be in violation of, or liable under, any applicable Environmental Law in
connection with the ownership or operation of its businesses, or the ownership, use, leasing or
subleasing of any Real Property, (iv) to the knowledge of the Company, no Hazardous Substance
has been disposed of, released or transported in violation of any applicable Environmental Law,
or in a manner giving rise to any liability under any applicable Environmental Law, from any
properties owned, leased or operated by the Company or any of its Subsidiaries as a result of any
activity of the Company or any of its Subsidiaries during the time such properties were owned,
leased, used or operated by the Company or any of its Subsidiaries and (v) neither the Company,
its Subsidiaries nor any of their respective properties are in violation of or liable under any suit,
settlement, court order, administrative order, judgment or written claim asserted or arising under

any applicable Environmental Law. It is agreed and understood that no representation or
warranty is made in respect of environmental matters in any Section of this Agreement other
than this Section 3.8.

(b) As used herein, "Environmental Law" means any Law relating to (i) the
protection, preservation or restoration of the environment (including human health, air, water,

vapor, surface water, groundwater, drinking water supply, surface land, subsurface land, plant

and animal life or any other natural resource) or (ii) the exposure to, or the use, storage,
recycling, treatment, generation, transportation, processing, handling, labeling, production,

release or disposal of, Hazardous Substances, in each case as in effect as of the date hereof.
(c) As used herein, "Hazardous Substance" means any substance presently

listed, defined, designated or classified as hazardous, toxic, radioactive or dangerous, or
otherwise regulated, under any Environmental Law. Hazardous Substance includes any
substance as to which exposure is regulated by any Governental Entity or any Environmental
Law, including any toxic waste, pollutant, contaminant, hazardous substance, toxic substance,
hazardous waste, special waste, industrial substance or petroleum or any derivative or byproduct
thereof, radon, radioactive material, asbestos, or asbestos containing material, urea

formaldehyde, foam insulation or polychlorinated biphenyls.
Section 3.9

Employee Benefit Plans.

(a) Section 3.9(a) of the Company Disclosure Schedule lists all material

Company Benefit Plans. "Company Benefit Plans" means all plans, programs, policies,
agreements or other arrangements, including any employee welfare plan within the meaning of

Section 3(1) of the Employee Retirement Income Security Act of 1974 ("ERISA"), any
employee pension benefit plan within the meaning of Section 3(2) of ERISA, and any bonus,
deferred compensation, vacation, stock option, stock or stock-based, employment, change in
control, severance or employment or frnge benefit plan, program or agreement, in each case that
are sponsored, maintained or contributed to by the Company or any of its Subsidiaries for the
benefit of current or former employees or directors of the Company or its Subsidiaries or with
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respect to which the Company or any of its Subsidiaries has any liability, contingent or
otherwise. It is agreed and understood that no representation or warranty is made in respect of

employee benefit matters in any Section ofthis Agreement other than this Section 3.9.

(b) The Company has heretofore made available to the Parents or their
respective Representatives true and complete copies of each of the material Company Benefit
Plans and certain related documents, including (i) the plan document and amendments thereto
and any related trust or custodial agreement or other funding instrument, (ii) the most recent

Annual Report (Form 5500 Series) and accompanying schedules, if any, for each such Company

Benefit Plan, (iii) the most recent determination letter from the Internal Revenue Service
(the "IRS") (if applicable) for each such Company Benefit Plan, (iv) any summary plan
description or employee handbook, and (v) copies of any material correspondence from the IRS
or Department of Labor relating to any compliance issues.
(c) Except as would not reasonably be expected to have a have, individually

or in the aggregate, a Company Material Adverse Effect: (i) each Company Benefit Plan has
been maintained and administered in compliance with its terms and with applicable Law,

including ERISA and the Code to the extent applicable thereto, (ii) each of the Company Benefit
the Code has received a
Section 40l(a) of
Plans intended to be "qualified" within the meaning of
favorable determination letter from the IRS or is entitled to rely upon a favorable opinion issued
by the IRS, and to the knowledge of the Company, there are no existing circumstances or any
events that have occurred that could reasonably be expected to adversely affect the qualified

status of any such Company Benefit Plan, (iii) all contributions or other amounts payable by the
Company or its Subsidiaries as of the date hereof with respect to each Company Benefit Plan in
respect of current or prior plan years have been paid or accrued in accordance with GAAP, (iv)
neither the Company nor its Subsidiaries has engaged in a transaction in connection with which
the Company or its Subsidiaries reasonably could be subject to either a civil penalty assessed
ERISA or a tax imposed pursuant to Section 4975 or 4976 of
pursuant to Section 409 or 502(i) of
the Code and (v) there are no pending, or to the knowledge of the Company, threatened or

anticipated claims (other than routine claims for benefits) by, on behalf of or against any of the
Company Benefit Plans or any trusts related thereto which could reasonably be expected to result
in any liability of the Company or any of its Subsidiaries.
(d) Except as contemplated by Section 5.5(a) of this Agreement, the

execution, delivery of and performance by the Company of its obligations under the transactions
contemplated by this Agreement wil not (either alone or upon the occurrence of any additional
or subsequent events) (i) constitute an event under any Company Benefit Plan that wil or may
result in any payment, acceleration, forgiveness of indebtedness, vesting, distribution, increase in
benefits or obligation to fund benefits, or (ii) result in the triggering or imposition of (A) any

restriction or limitation on the right of the Company or any of its Subsidiaries to amend or
terminate any Company Benefit Plan, or (B) result in any "excess parachute payments" within
the meaning of Section 280G of the Code.
(e) Except as would not reasonably be expected to have, individually or in the

aggregate, a Company Material Adverse Effect, there is no contract, plan or arrangement
covering any employee or former employee of the Company or any Subsidiar of the Company
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that could give rise to the payment of any amount that would not be deductible pursuant to the
terms of Section 162(m) ofthe Code.
employer plan within the meaning
of Section 3(37) of ERISA or (ii) subject to Title IV of ERISA.
(f) No Company Benefit Plan is (i) a multi

Section 3.10 Absence of Certain Changes or Events. Since December 31, 2008

through the date of this Agreement, there have not occurred any facts, circumstances, events,
conditions, occurrences or changes that have had or would reasonably be expected to have,
individually or in the aggregate, a Company Material Adverse Effect. Since December 31, 2008
this Agreement, except (a) as otherwise contemplated, required or permitted
through the date of
by this Agreement or (b) as may be affected by actions contemplated, required or permitted to be
taken pursuant to Section 5.1, the businesses of the Company and its Subsidiaries have been
business.

conducted, in all material respects, in the ordinary course of

the date hereof, (a) there is no material

Section 3.11 Investigations; Litigation. As of

investigation or review pending (or, to the knowledge of the Company, threatened) by any
Governental Entity with respect to the Company or any of its Subsidiaries and (b) there are no
material Actions, inquiries or proceedings pending (or, to the knowledge of the Company,
threatened) against or affecting the Company or any of its Subsidiaries, or any of their respective
properties at law or in equity before, and there are no material orders, judgments or decrees of, or
before, any Governental Entity binding on the Company or any of its Subsidiaries.

Section 3.12 Proxy Statement; Other Information. At the time it is first mailed to

stockholders of the Company or at the time of the Company Meeting, the Proxy Statement (a)
wil not contain any statement which, at the time and in the light of the circumstances under
which it is made, is false or misleading with respect to any material fact, or which omits to state
any material fact necessary in order to make the statements therein not false or misleading, and
(b) wil comply in all material respects with the applicable provisions of the Exchange Act.
Notwithstanding the foregoing, no representation is made by the Company with respect to

statements made in the Proxy Statement based on information supplied, or required to be
supplied, by or on behalf of Cable Buyer, Metro Parent, Merger Sub or any of their respective
affiliates for inclusion or incorporation by reference therein.
Section 3.13 Personal Property. Except as would not reasonably be expected to have,

individually or in the aggregate, a Company Material Adverse Effect, (a) the machinery,
equipment, furniture, fixtures and other tangible personal property and assets owned, leased or
used by the Company or any of its Subsidiaries are, in the aggregate, sufficient and adequate to

carryon their respective businesses as presently conducted and (b) the Company and its
Subsidiaries are in possession of and have good title to, or valid leasehold interests in or valid
rights under contract to use, such tangible personal property and assets material to the Company
and its Subsidiaries, free and clear of all Liens (other than Permitted Liens).
Section 3.14 Tax Matters.
(a) Except as would not reasonably be expected to have, individually or in the

aggregate, a Company Material Adverse Effect, (i) the Company and each of its Subsidiaries
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have prepared and timely filed (taking into account any extension of time within which to fie)
all Tax Returns required to be filed by any of them and all such filed Tax Returns are complete
and accurate, (ii) the Company and each of its Subsidiaries have paid all Taxes that are required
to be paid by any of them, (iii) the U.S. consolidated federal income Tax Returns of the

Company have been examined by the IRS (or the period for assessment of the Taxes in respect
of which such Tax Returns were required to be filed has expired), (iv) as of the date of this
Agreement, there are not pending or, to the knowledge of the Company, threatened in writing,

any audits, examinations, investigations or other proceedings in respect of u.s. federal income
Taxes, U.S. federal income Tax matters, or other material Taxes or Tax matters, (v) there are no
Liens for Taxes on any of the assets of the Company or any of its Subsidiaries (other than
Permitted Liens) and (vi) none of the Company or any of its Subsidiaries has been a "controlled
corporation" or a "distributing corporation" in any distribution occurrng during the two-year
that was purported or intended to be governed by Section 355 of
period ending on the date hereof
the Code (or any similar provision of state, local or foreign Law), except, in the case of clauses
(i), (ii) and (iv) hereof, with respect to matters contested in good faith or for which adequate
reserves have been established in accordance with GAAP.

(b) The Company has made available to the Parents or their respective
Representatives correct and complete copies of all Tax Returns for U.S. federal income Taxes
and all other Tax Returns for material Taxes specifically requested by the Parents and any
associated examination reports and statements of deficiencies assessed against or agreed to by
the Company or any of its Subsidiaries since January 1, 2004.
(c) For taxable years beginning on or after January 1, 2004, neither the

Company nor any of its Subsidiaries has "participated" (within the meaning of United States
Treasury Regulation Section 1.6011-4(c)(3)(i)(A)) in any "reportable transaction" (within the
United States Treasury Regulation Section 1.6011-4(b)) or any similar provision of

meaning of

state, local or foreign Tax Law.

(d) Neither the Company nor any of its Subsidiaries has any liability for any
Taxes of any person (other than the Company and its Subsidiaries) under Treasury Regulation

Section 1.1502-6 (or any similar provision of Tax Law in any jurisdiction), as a transferee or
successor, or by contract.

(e) Neither the Company nor any of its Subsidiaries has an outstanding
application for a ruling or determination from a Governental Entity regarding Taxes for a past
or prospective transaction of the Company or any of its Subsidiaries, except for any rulings or
determinations that would not reasonably be expected to have, individually or in the aggregate, a
Company Material Adverse Effect.

(f) Neither the Company nor any of its Subsidiaries has received written

notice from a Governental Entity in a jurisdiction where the Company or any of its

Subsidiaries does not file Tax Returns claiming that the Company or any such Subsidiary is or
may be subject to taxation by that jurisdiction, except for any claims that would not reasonably
be expected to have, individually or in the aggregate, a Company Material Adverse Effect.
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(g) Neither the Company nor any of its Subsidiaries has been a United States
real property holding company within the meaning of Section 897(c) of the Code during the
the Code.

applicable period specified in Section 897(c)(1)(A)(ii) of

(h) Neither the Company nor any of its Subsidiaries has applied for, been
granted, or agreed to any accounting method change for which it wil be required to take into
account any adjustment under Section 481 of the Code or any similar provision of the Code or
corresponding Tax Laws of any Governental Entity in any taxable period ending after the
Closing Date, except for any accounting changes that have not had and would not reasonably be
expected to have, individually or in the aggregate, a Company Material Adverse Effect.
(i) Since December 31, 2009, the Company and each of its Subsidiaries has

only incurred liabilities for Taxes arising in the ordinary course of business, except for any
liabilities that would not reasonably be expected to have, individually or in the aggregate, a
Company Material Adverse Effect and except for any Taxes arising as a result of the transactions
contemplated by this Agreement or any contemporaneous transactions involving Cable Buyer,
Metro Parent or any of their respective affliates.
(j) As used in this Agreement, (i) "Taxes" means any and all domestic or

foreign, federal, state, local or other taxes of any kind (together with any and all interest,
penalties, additions to tax and additional amounts imposed with respect thereto) imposed by any
Governental Entity, including taxes on or with respect to income, franchises, windfall or other
profits, gross receipts, property, sales, use, capital stock, payroll, employment, unemployment,

social security, workers' compensation or net worth, and taxes in the nature of excise,
withholding, ad valorem or value added, and (ii) "Tax Return" means any return, report or
similar filing (including the attached schedules) required to be filed with respect to Taxes,
including any information return, claim for refund, amended return or declaration of estimated
Taxes. It is agreed and understood that no representation or warranty is made in respect of Tax
matters in any Section of

this Agreement other than this Section 3.14. Notwithstanding anything

in this Agreement to the contrary (including this Section 3.14), the Company makes no
representations or warranties with respect to the Tax consequences of the Pre-Acquisition
Transactions or the Cable Transfer and hereby expressly disclaims any and all such

representations and warranties.

Section 3.15 Labor Matters. Neither the Company nor any of its Subsidiares is a

party to any currently effective collective bargaining agreement with any union or labor
organization representing any Employees. Except for such matters which would not reasonably
be expected to have, individually or in the aggregate, a Company Material Adverse Effect,
(a) there are no strikes or lockouts with respect to any Employees, (b) to the knowledge of the
Company, there is no union organizing effort pending or threatened with respect to Employees
and ( c) there is no unfair labor practice, labor dispute (other than routine individual grevances)
or labor arbitration proceeding pending or, to the knowledge of the Company, threatened against
its Subsidiaries has any
its Subsidiaries. Neither the Company nor any of
the Company or any of
liabilities under the Worker Adjustment and Retraining Act of 1998 (the "WARN Act") as a
result of any action taken by the Company (other than at the written direction of either Parent or
as a result of any of the transactions contemplated by this Agreement) that would reasonably be
expected to have, individually or in the aggregate, a Company Material Adverse Effect. It is
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agreed and understood that no representation or warranty is made in respect of labor matters in
this Agreement other than this Section 3.15. "Employee" means any employee of
any Section of
the Company or any of its Subsidiaries.

Section 3.16 Intellectual Property. Except as would not reasonably be expected to
have, individually or in the aggregate, a Company Material Adverse Effect, either the Company
or a Subsidiary of the Company owns, or is licensed or otherwise possesses legally enforceable

rights to use, all trademarks, trade names, service marks, service names, assumed names,
registered and unregistered copyrghts, patents or applications and registrations used in their
respective businesses as currently conducted (collectively, the "Intellectual Property"). Except
as would not reasonably be expected to have, individually or in the aggregate, a Company

Material Adverse Effect, (a) there are no pending or, to the knowledge of the Company,
threatened claims by any person alleging infrngement by the Company or any of its Subsidiaries

for their use of the Intellectual Property of the Company or any of its Subsidiaries, (b) the
conduct of the business of the Company and its Subsidiaries does not infrnge any intellectual
property rights of any person, ( c) neither the Company nor any of its Subsidiaries has made any

claim of a violation or infrngement by others of its rights to or in connection with the
Intellectual Property of the Company or any of its Subsidiaries and (d) to the knowledge of the

Company, no person is infrnging any Intellectual Property of the Company or any of its
Subsidiaries.
Section 3.17 Real Property. Except as would not reasonably be expected to have,

individually or in the aggregate, a Company Material Adverse Effect, the Company and its
Subsidiaries own and have good and valid title to all of their respective owned real properties
("Real Property") and have valid leasehold interests in all of their respective leased properties
and valid rights of way, easements or other rights of use, free and clear of all Liens (other than
Permitted Liens).
Section 3.18 Opinion of

Financial Advisor. The Board of

Directors ofthe Company

has received the opinion of Deutsche Bank Securities Inc., dated the date of this Agreement,

substantially to the effect that, as of such date, based upon and subject to the assumptions,
limitations, qualifications and conditions set forth therein, the Merger Consideration is fair, from
a financial point of view, to the holders of the Company Common Stock, excluding the Parents
and their respective affiliates. The Company shall deliver an executed copy of such opinion to
the Parents (solely for informational purposes) promptly following receipt of such opinion in
written form.
Section 3.19 Required Vote of

the Company Stockholders. Subject to the accuracy

of

the representations and warranties of Cable Buyer, Metro Parent and Merger Sub in Section 4.9,

the affirmative vote of the holders of outstanding shares of Company Common Stock
representing at least a majority of all the votes entitled to be cast thereupon by holders of
Company Common Stock in accordance with the DGCL is the only vote of holders of securities

of the Company which is required to approve this Agreement, the Merger and the other
Acquisition Transactions (the "Company Stockholder Approval").
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Section 3.20 Material Contracts.

(a) Section 3.20 of the Company Disclosure Schedule sets forth a list of all

Company Material Contracts as of the date of this Agreement, except for any such contract
which has been filed as an exhibit to any Company SEC Document prior to the date of this
Agreement. "Company Material Contract" means any of the following:
(i) any
of

"material contract" (as such term is defined in Item 601

(b)(10)

Regulation S-K);
(ii) any agreement, contract or commitment in connection with which

or pursuant to which the Company and its Subsidiaries will spend or receive (or are expected to
spend or receive), in the aggregate, more than $1,000,000 during the current fiscal year;
(iii) any non-competition or other agreement that prohibits or otherwise

restricts, in any material respect, the Company or any of its Subsidiaries from freely engaging in
business anywhere in the world (including any agreement that restricts, in any material respect,
the Company or any of its Subsidiaries from competing in any line of business or in any
geographic area);
(iv) any contract related to (A) programming pursuant to which the

Company and its Subsidiaries wil spend (or are expected to spend), in the aggregate, more than
$1,000,000 during the current fiscal year or (B) the retransmission of television broadcast

stations;
(v) any mortgages, indentures, guarantees, loans or credit agreements,

security agreements or other contracts relating to the borrowing of money, deferred purchase
price of property, extension of credit, surety bonds or guarantees of indebtedness in each case in
excess of $2,000,000 other than (A) accounts receivables and payables, and (B) unsecured loans
to direct or indirect wholly-owned Subsidiaries, in each case in the ordinary course of

business;

(vi) any contract that involves any joint venture, partnership or similar

joint ownership arrangement;
(vii) any contract or agreement that would obligate the Company or any

of its Subsidiaries to file a registration statement under the Securities Act, which filing has not
yet been made;
(viii) any agreement entered into after December 31, 2008 that involves,

other than sales or repurchases of inventory in the ordinary course of business consistent with
past practice, acquisitions or dispositions, directly or indirectly (by merger or otherwise), of (A)

capital stock or other voting securities or equity interests of the Company or any of its
Subsidiaries or (B) assets or capital stock or other voting securities or equity interests of another
person or assets of the Company or any of its Subsidiaries for aggregate consideration in excess
of $1,000,000 (including any continuing or contingent obligations of the Company or any of its
Subsidiaries);
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(ix) any agreement that relates to any material settlement, other than
(A) releases immaterial in nature or amount entered into with former employees or independent

contractors of the Company or any of its Subsidiaries in the ordinary course of business
consistent with past practice in connection with the routine cessation of any such employee's or

independent contractor's employment with the Company or any of its Subsidiaries,
(B) settlement agreements entered into prior to the date of this Agreement for cash only (which
has been paid) and does not exceed $2,000,000 as to such settlement or (C) settlement

agreements entered into more than one year prior to the date of this Agreement under which
neither the Company nor any of its Subsidiaries has any continuing material obligations,
liabilities or rights (excluding releases);

use, or other
similar right of the Company or any of its Subsidiares to utilize fiber in its business and pursuant
(x) any contract relating to the lease, indefeasible right of

to which the Company and its Subsidiaries wil spend (or are expected to spend) in the
aggregate, more than $500,000 during the current fiscal year;
(xi) any interconnection agreement to which the Company or any of its

Subsidiaries is a party and pursuant to which the Company and its Subsidiaries wil spend or
receive (or are expected to spend or receive), in the aggregate, more than $2,000,000 during the
current fiscal year; and
(xii) any contract relating to the lease of any real property to which the

Company or any of its Subsidiaries is a party and pursuant to which the Company and its
Subsidiaries wil spend (or are expected to spend), in the aggregate, more than $100,000 during
the current fiscal year, as well as any contract relating to the lease of any MegaPOP or any of the
top twenty (20) hub sites of the Company and its Subsidiaries (measured by expenditures of the
Company and its Subsidiaries made under the applicable lease agreements for such hub sites)
during the current fiscal year.
its Subsidiaries, nor to the knowledge of
the Company, any other party to any Company Material Contract is in breach of or default under
the terms of any Company Material Contract where such breach or default would reasonably be
expected to have, individually or in the aggregate, a Company Material Adverse Effect. Neither
the Company nor any of its Subsidiaries has received written notice that it is in breach of or
default under the terms of any Company Material Contract where such breach or default would
reasonably be expected to have, individually or in the aggregate, a Company Material Adverse
Effect. Except as would not reasonably be expected to have, individually or in the aggregate, a
Company Material Adverse Effect, each Company Material Contract is a valid and binding
obligation of the Company or the Subsidiary of the Company which is party thereto and, to the
knowledge of the Company, of each other party thereto, and is in full force and effect, except
(b) Neither the Company nor any of

that (i) such enforcement may be subject to applicable bankruptcy, insolvency, reorganization,

moratorium or other similar Laws, now or hereafter in effect, relating to creditors' rights
generally and (ii) equitable remedies of specific performance and injunctive and other forms of
equitable relief may be subject to equitable defenses and to the discretion of the court before
which any proceeding therefor may be brought.
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Section 3.21 Finders or Brokers. Except for Deutsche Bank Securities Inc. and Waller

Capital Partners, LLC, neither the Company nor any of its Subsidiaries has employed any
investment banker, broker or finder in connection with the transactions contemplated by this
Agreement who might be entitled to any fee or any commission in connection with or upon
consummation of the Acquisition Transactions.
Section 3.22 Section 203 of the DGCL. Assuming that the representations of Cable

Buyer, Metro Parent and Merger Sub set forth in Section 4.9 are true and correct, the Board of
Directors of the Company has taken all actions necessary so that the restrictions contained in
Section 203 of the DGCL applicable to a "business combination" (as defined in Section 203 of
the DGCL) shall not apply to the execution and delivery of this Agreement or the consummation
ofthe Acquisition Transactions. No other "fair price," "moratorium," "control share acquisition"
or similar anti-takeover statute or regulation enacted under state or federal Laws in the United
States applies to the Company as a result of the execution and delivery of this Agreement or the
consummation of the Acquisition Transactions.
Section 3.23 Insurance. Each of the Company and its Subsidiaries maintains insurance

polices with reputable insurance carrers against all risks of a character and in such amounts as
are usually insured against by similarly situated companies in the same or similar businesses.

Except as would not reasonably be expected to have, individually or in the aggregate, a
Company Material Adverse Effect: (a) all such insurance polices are in full force and effect, (b)

no written notice of cancellation or modification has been received, ( c) there is no existing
default or event which, with the giving of notice or lapse of time or both, would constitute a
default, by any insured thereunder, (d) there is no material claim pending under any of such
polices as to which coverage has been questioned, denied or disputed by the underwriters of such
polices and ( e) there has been no threatened termination of, or material premium increase with
respect to, any such polices.
Section 3.24 Contributions and Fees. Except as would not reasonably be expected to

have, individually or in the aggregate, a Company Material Adverse Effect, the Company and its

Subsidiaries have filed all reports, and paid all contributions and fees, required by the
Communications Act, the rules, regulations, orders, and published policies of the FCC, State
Communications Laws, any State PUC, any Franchise, or any Law applicable to the
telecommunications, internet or multichannel video business of the Company and its
Subsidiaries, including with respect to FCC regulatory fees, contributions to state or federal

universal service support mechanisms, contributions to intrastate or interstate
telecommunications relay services, contributions to administration of the North American
Numbering Plan, contributions to the shared costs of local number portability administration,

state regulatory fees, franchise fees, and state E911 fees. There is not pending or, to the
knowledge of the Company, threatened any audits, examinations, investigations, or other
proceedings in respect of the reporting and payment of any such contributions or fees, in each
case, which would reasonably be expected to have, individually or in the aggregate, a Company
Material Adverse Effect.
Section 3.25 Privacy and Data Security Matters. Except as would not reasonably be

expected to have, individually or in the aggregate, a Company Material Adverse Effect, none of

the Company or any of its Subsidiaries has, with respect to its data or systems (or to the
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knowledge of the Company, the data or systems of any vendor or agent), suffered any
unauthorized access or disclosure, or violation of any applicable privacy or data security Law,
including but not limited to those requiring notification to any person or Governental Entity, in
connection with the confidential or personal information of any person.

Section 3.26 2009 Segment Results. For the fiscal year ended December 31,2009, (a)
for the Cable Business, EBITDA was approximately $155 milion and (b) for the Fiber Business,

EBITDA was approximately $63 milion, in each case as calculated and subject to the
qualifications set forth herein. "EBITDA", when used in reference to the Cable Business or the
Fiber Business, means operating income before depreciation and amortization, stock-based
compensation, exit costs and restructuring charges. Operating income before depreciation and

amortization, stock-based compensation, exit costs and restructuring charges shall be calculated
in accordance with the Company's preliminary unaudited statements of operations for the year
ended December 31,2009, which fairly present in all material respects the Company's results of
operations for the year ended December 31, 2009 (subject to normal year-end audit adjustments)
in accordance with GAAP applied on a consistent basis. The calculations of operating income
before depreciation and amortization, stock-based compensation, exit costs and restructuring

charges shall be performed using the same methodology used by the Company for such
calculations in its Form 10-Q for the quarterly period ended September 30, 2009.

Section 3.27 No Other Representations or Warranties.
(a) Except for the representations and warranties made by the Company in

this Article III, neither the Company nor any other person makes any representation or warranty
with respect to the Company or its Subsidiaries or their respective businesses, operations, assets,

liabilities, condition (financial or otherwise) or prospects, notwithstanding the delivery or
disclosure to Cable Buyer, Metro Parent, Merger Sub or any of their respective affiiates or
representatives of any documentation, forecasts or other information with respect to anyone or
more of
the foregoing. Neither the Company nor any other person wil have or be subject to any
liability or other obligation to Cable Buyer, Metro Parent, Merger Sub or any other person
resulting from the distribution to Cable Buyer, Metro Parent or Merger Sub, or either Parent's or
Merger Sub's use of, any such information, including any information, documents, projections,
forecasts or other material made available to Cable Buyer, Metro Parent or Merger Sub in the
"data site" maintained by the Company for purposes of the transactions contemplated by this
Agreement, management presentations or in any other form in expectation of, or in connection
with, the transactions contemplated by this Agreement.

(b) The Company acknowledges and agrees, on behalf of itself, its
Subsidiaries and each of their respective affiliates, that none of the Company, its Subsidiaries or
any of their respective affiliates are third-party beneficiaries to the Equity Commitment Letters
or the Debt Financing Commitments.
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ARTICLE

IV

REPRESENTATIONS AND WARRNTIES OF PARENT AND MERGER SUB

Cable Buyer, Metro Parent and Merger Sub represent and warrant to the
Company as follows:

Section 4.1 Qualification; Organization; Subsidiaries; etc. Each of Cable Buyer,
Metro Parent and Merger Sub is a legal entity duly organized, validly existing and in good

standing under the Laws of its respective jurisdiction of organization and has all requisite
corporate or limited liability company power and authority to own, lease and operate its
properties and assets and to carryon its business as presently conducted and is qualified to do
business and is in good standing as a foreign corporation or limited liability company, as the case
may be, in each jurisdiction where the ownership, leasing or operation of its assets or properties
or conduct of its business requires such qualification, except where the failure to be so organized
or validly existing, or the failure to be so qualified or in good standing, or to have such power or
authority, would not, individually or in the aggregate, prevent or materially delay or materially

impair the ability of Cable Buyer, Metro Parent or Merger Sub to consummate the Cable
Transfer, the Merger and the other transactions contemplated by this Agreement (a "Parent
Material Adverse Effect"). The Parents have made available to the Company prior to the date of
this Agreement true and complete copies of the certificate of incorporation and by-laws or other
equivalent organizational documents of each of Cable Buyer, Metro Parent and Merger Sub,

each as amended through the date hereof. Neither Parent nor Merger Sub is in violation of its
certificate of incorporation or by-laws or other equivalent organizational documents, as

applicable, in any material respect.
Section 4.2

Corporate Authority Relative to This Agreement; No Violation.

(a) Each of Cable Buyer, Metro Parent and Merger Sub has all requisite

corporate or limited liability company power and authority to enter into this Agreement and to
consummate the transactions contemplated by this Agreement. The execution and delivery of
this Agreement and the consummation of the transactions contemplated by this Agreement have
been duly and validly authorized by the Boards of Directors or Managers, as applicable, of Cable
Buyer, Metro Parent and Merger Sub and by Metro Parent, as the sole stockholder of Merger

Sub, and, except for the filing of the Certificate of Merger with the Secretary of State of the State
of Delaware, no other corporate or limited liability company proceedings on the part of Cable

Buyer, Metro Parent or Merger Sub are necessary to authorize the consummation of the
transactions contemplated. by this Agreement. This Agreement has been duly and validly
executed and delivered by each of Cable Buyer, Metro Parent and Merger Sub and, assuming
this Agreement constitutes the valid and binding agreement of the Company, this Agreement

constitutes the valid and binding agreement of each of Cable Buyer, Metro Parent and Merger
Sub, enforceable against each of Cable Buyer, Metro Parent and Merger Sub in accordance with
its terms, except that (i) such enforcement may be subject to applicable bankptcy, insolvency,

reorganization, moratorium or other similar Laws, now or hereafter in effect, relating to
creditors' rights generally and (ii) equitable remedies of specific performance and injunctive and
other forms of equitable relief may be subject to equitable defenses and to the discretion of the
court before which any proceeding therefor may be brought.
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(b) The execution, delivery and performance by each of Cable Buyer, Metro

Parent and Merger Sub of this Agreement and the consummation of the Cable Transfer and the

Merger by the Parents and Merger Sub do not and wil not require any consent, approval,
authorization or permit of, action by, filing with or notification to any Governental Entity,
other than (i) the filing of the Certificate of Merger and other applicable Transaction Documents
with the applicable Governental Entities, (ii) compliance with the applicable requirements of

the HSR Act, (iii) such filings and approvals as may be required under the applicable
requirements of the Exchange Act, (iv) compliance with any applicable state securities or blue
sky laws, (v) the FCC Approvals, (vi) the State PUC Approvals and (vii) the LF A Approvals

(collectively, clauses (i) through (vii), the "Parent Approvals"), and other than any consent,
approval, authorization, permit, action, filing or notification the failure of which to make or
obtain would not reasonably be expected to have, individually or in the aggregate, a Parent
Material Adverse Effect.
(c) The execution, delivery and performance by each of Cable Buyer, Metro

Parent and Merger Sub of this Agreement and the consummation by each of Cable Buyer, Metro

Parent and Merger Sub of the Cable Transfer, the Merger and the other transactions
contemplated by this Agreement do not and wil not (i) contravene or conflict with the
organizational or governing documents of Cable Buyer, Metro Parent or any of their respective
Subsidiaries, (ii) assuming compliance with the matters referenced in Section 4.2(b), contravene
or conflict with or constitute a violation of any provision of any Law binding upon or applicable
to Cable Buyer, Metro Parent or any of their respective Subsidiaries or any of their respective
properties or assets or (iii) result in any violation of, or default (with or without notice or lapse of
time, or both) under, or give rise to a right of termination, cancellation or acceleration of any

material obligation or to the loss of a material benefit under any loan, guarantee of indebtedness
or credit agreement, note, bond, mortgage, indenture, lease, agreement, contract, instrument,
permit, concession, franchise, right or license binding upon Cable Buyer, Metro Parent or any of
their respective Subsidiaries or result in the creation of any Lien (other than Permitted Liens)

upon any of the properties or assets of Cable Buyer, Metro Parent or any of their respective
Subsidiaries, other than, in the case of clauses (ii) and (iii), any such conflict, violation, default,
termination, cancellation, acceleration, loss or Lien that would not reasonably be expected to
have, individually or in the aggregate, a Parent Material Adverse Effect.
Section 4.3

Investigations; Litigation.

(a) As of the date of this Agreement, (i) there is no investigation or review
pending (or, to the knowledge of the Parents, threatened) by any Governental Entity with
respect to Cable Buyer, Metro Parent or any of their respective Subsidiaries which would
reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse

Effect, and (ii) there are no Actions, inquiries or investigations pending (or, to the knowledge of
the Parents, threatened) against or affecting Cable Buyer, Metro Parent or any of their respective
Subsidiaries, or any of their respective properties at law or in equity before, and there are no
orders, judgments or decrees of, or before, any Governental Entity, in each case which would
reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse

Effect.
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(b) Subject to obtaining all necessary consents and approvals from applicable

Governental Entities, including the FCC Approvals, the State PUC Approvals and the LF A

Approvals, each of Cable Buyer, Metro Parent and Merger Sub is qualified and able to acquire
and hold or control each Company Permit under applicable Law, including the Communications

Act and the rules and regulations of the Governmental Entity that issued such Company Permit.
To the knowledge of the Parents, there exist no circumstances or facts that would materially

impair, delay or preclude the ability of Cable Buyer, Metro Parent or Merger Sub to obtain any
of the FCC Approvals, the State PUC Approvals or the LF A Approvals. Without limiting the
generality of the foregoing, (i) neither Cable Buyer, Metro Parent, Merger Sub, nor any entity
holding 5% or more of the direct or indirect voting equity in Cable Buyer or Metro Parent has
been determined by the FCC not to be qualified to hold an FCC license or to control a holder of
an FCC license, and no proceeding in which such qualifications are at issue is pending or
threatened before the FCC or on appeal of an FCC order; (ii) neither Cable Buyer, Metro Parent,
Merger Sub, nor any entity holding 5% or more of the direct or indirect voting equity in Cable
Buyer or Metro Parent has been determined by any State PUC or any other similar state agency
in any state outside of the terrtory in which the Company and/or its Subsidiaries operate not to
be qualified to hold a license or to control a holder of a license issued by any State PUC or such
other similar state agency in any other state, and no proceeding in which such qualifications are
at issue is pending or threatened before any State PUC or such other state agency or on appeal of
order; (iii) neither Cable Buyer, Metro Parent, Merger Sub, nor
a State PUC or other state agency
any entity holding 5% or more of the direct or indirect voting equity in Cable Buyer or Metro

Parent has been determined by any LF A or any other Governental Entity in the terrtory in
which the Company and/or its Subsidiaries operate or in any other jurisdiction outside of the
terrtory in which the Company and/or its Subsidiaries operate not to be qualified to hold a
franchise or other license or permit to operate a cable television system or other video

distribution system or construct facilities of any nature in the public right of way; and (iv) any
entity holding 10% or more of the direct or indirect voting equity in Cable Buyer or Metro Parent
is a United States citizen.
the information provided

Section 4.4 Proxy Statement; Other Information. None of

by or on behalf of Cable Buyer, Metro Parent or any of their respective Subsidiaries to be
included in the Proxy Statement wil, at the time it is first mailed to the stockholders of the
Company or at the time of the Company Meeting, contain any untrue statement of a material fact
or omit to state any material fact required to be stated therein or necessary in order to make the
statements therein, in light of the circumstances under which they were made, not misleading.
Section 4.5

Financing.

(a) The Parents have delivered to the Company complete and correct copies

of (i) the executed equity commitment letter from ABRY Partners VI, L.P. (the "Sponsor")
pursuant to which, and subject to the terms and conditions of which, Sponsor has agreed to
provide equity financing (the "Metro Equity Financing") to Metro Parent and/or Merger Sub in

connection with the transactions contemplated by this Agreement (the "Metro Equity
Commitment Letter"), (ii) the executed equity commitment letter from Sponsor pursuant to
which, and subject to the terms and conditions of which, Sponsor has agreed to provide equity
financing (the "Cable Equity Financing" and collectively with the Metro Equity Financing, the
"Equity Financing") to Cable Buyer in connection with the Cable Transfer (the "Cable Equity
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Commitment Letter" and collectively with the Metro Equity Commitment Letter, the "Equity
Commitment Letters"), and (iii) executed debt commitment letters and related term sheets (the
"Debt Financing Commitments," as each may be amended or replaced from time to time to the
extent permitted by Section 5.11(a)-Cb), and, together with the Equity Commitment Letters, the
"Financing Commitments") from SunTrust Bank, General Electric Capital Corporation and
Société Générale (the "Lenders") pursuant to which, and subject to the terms and conditions of

which, the Lenders have committed to provide loans in the amounts described therein, the
proceeds of which may be used to consummate the transactions contemplated hereby to be
consummated by Cable Buyer (the "Cable Debt Financing") and Metro Parent (the "Metro Debt
Financing" and collectively with the Cable Debt Financing, the "Debt Financing" (and, together
with the Equity Financing pursuant to the Equity Commitment Letters, the "Financing")). Each
of the Financing Commitments is a legal, valid and binding obligation of Cable Buyer, Metro

Parent or Merger Sub, as applicable, and to the knowledge of the Parents as of the date hereof,
the other parties thereto. As of the date hereof, each of the Financing Commitments is in full
force and effect, and none of the Financing Commitments has been withdrawn, rescinded or

terminated or otherwise amended or modified in any respect, and no such amendment or
modification is contemplated. Neither Cable Buyer, Metro Parent nor Merger Sub is in breach of
any of the terms or conditions set forth in any of the Financing Commitments, and as of the date

hereof no event has occurred which, with or without notice, lapse of time or both, would
reasonably be expected to constitute a breach, default or failure to satisfy any condition
precedent set forth therein. As of the date hereof, neither Cable Buyer, Metro Parent nor Merger
Sub has reason to believe that any of the conditions in the Financing Commitments wil not be

satisfied, or that the Financing wil not be made available on a timely basis in order to
consummate the transactions contemplated by this Agreement. As of the date hereof, neither
Sponsor nor any Lender has notified Cable Buyer, Metro Parent or Merger Sub of its intention to
terminate any of the Financing Commitments or not to provide the Financing. The net proceeds
from the Financing, together with any cash or cash equivalents held by the Company (not needed
for other purposes) at the Effective Time, wil be suffcient to consummate the Cable Transfer,
the Merger and the other transactions contemplated by this Agreement, including the payment by
the Parents and Merger Sub of the Cable Transfer Payment, the Merger Consideration, the

Option and Stock-Based Consideration, any fees and expenses of or payable by Cable Buyer,
Metro Parent, Merger Sub or the Surviving Corporation, and any related repayment or
refinancing of any indebtedness of the Company or any of its Subsidiaries, and any other

amounts required to be paid in connection with the consummation of the transactions
contemplated by this Agreement. The Parents or Merger Sub have paid in full any and all
commitment or other fees required by the Financing Commitments that are due as of the date
hereof, and wil pay, after the date hereof, all such commitments and fees as they become due.
Except for fee letters with respect to fees and related arrangements with respect to the Financing
Commitments, there are no side letters, understandings or other agreements or arrangements
relating to the Financing to which Parent, Merger Sub or any of their affiliates are a party. There

the
the full amount of
are no conditions precedent or other contingencies related to the funding of
Debt Financing or Equity Financing or the conditions precedent thereto, other than as expressly

set forth in this Agreement or the Financing Commitments or the payment of fees payable
pursuant to the fee letters with respect to the Debt Financing Commitments (collectively, the

"Disclosed Conditions"). No person has any right to impose, and none of Sponsor, any Lender,
Cable Buyer or Metro Parent has any obligation to accept, any condition precedent to such
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funding other than the Disclosed Conditions nor any reduction to the aggregate amount available
under the Financing Commitments on the Closing Date (nor any term or condition which would
have the effect of reducing the aggregate amount available under the Financing Commitments on
the Closing Date). Subject to the Company's compliance with this Agreement and the

satisfaction (or waiver) of the conditions set forth in Section 6.1 and Section 6.3 (other than those
conditions that by their nature are to be satisfied at the Closing, but subject to the satisfaction or
waiver of such conditions), neither Parent nor Merger Sub has any reason to believe that it wil

be unable to satisfy on a timely basis any conditions to the funding of the full amount of the
Financing, or that the Financing wil not be available on the Closing Date. For the avoidance of
doubt, it is not a condition to Closing under this Agreement, nor to the consummation of the
Cable Transfer or the Merger, for Cable Buyer, Metro Parent or Merger Sub to obtain the
Financing or any alternative financing; provided, that in no event shall Cable Buyer, Metro
Parent or Merger Sub be required to consummate the Closing any earlier than the second (2nd)
business day immediately following the end of the Marketing Period.
(b) As of the date hereof, neither Parent, Merger Sub nor Sponsor has (i)

retained any financial advisor on a basis exclusive to Cable Buyer, Metro Parent, Merger Sub

and/or Sponsor other than advisors to which the Board of Directors of the Company has
previously consented or (ii) entered into an exclusivity, lock-up or other similar agreement,
arrangement or understanding with any bank or investment bank or other potential provider of
debt or equity financing that could reasonably be expected to prevent or hinder such provider
from providing or seeking to provide such financing to any third party in connection with a
transaction relating to the Company or its Subsidiaries (including in connection with the making

of any Alternative Proposal), in the case of clauses (i) and (ii), in connection with the Cable
Transfer, the Merger or the other transactions contemplated by this Agreement. Neither Cable
Buyer, Metro Parent, Merger Sub nor Sponsor has caused or induced any person to take any
action that, iftaken by Cable Buyer, Metro Parent, Merger Sub or Sponsor, would be a breach of,
or would cause to be untrue, any ofthe representations in this Section 4.5(b).
Section 4.6 Capitalization of
authorized capital stock of

the date of
this Agreement, the
Merger Sub. As of
Merger Sub consists of 50,000,000 shares of common stock, par value

$0.00001 per share, and 1,000,000 shares of preferred stock, par value $0.01 per share. All of

the issued and outstanding capital stock of Merger Sub is, and at the Effective Time wil be,
owned by Metro Parent or a direct or indirect wholly-owned Subsidiary of

Metro Parent. Merger

Sub has outstanding no option, warrant, right or any other agreement pursuant to which any
Merger Sub. Merger Sub was

person other than Metro Parent may acquire any equity security of

formed solely for the purpose of engaging in the transactions contemplated by this Agreement,
has not conducted or engaged in any business activities prior to the date hereof and has, and prior
to the Effective Time wil have, no assets, liabilities or obligations of any nature other than the
Metro Equity Commitment Letter and the Debt Financing Commitment relating to the Metro
Debt Financing and those assets, liabilities and obligations incident to its formation and those

assets, liabilities and obligations pursuant to this Agreement and the Merger and the other
transactions contemplated by this Agreement.
Section 4.7 No Vote of

Parent Stockholders. No vote or consent of

the stockholders

of either Cable Buyer or Metro Parent or the holders of any other securities of Cable Buyer or
Metro Parent (equity or otherwise) is required by any applicable Law, or the certificate of
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incorporation or by-laws or other equivalent organizational documents of either Cable Buyer or

Metro Parent in connection with the Cable Transfer, the Merger or the other transactions
contemplated by this Agreement.
Section 4.8 Finders or Brokers. Neither Cable Buyer, Metro Parent nor any oftheir

respective Subsidiaries has employed any investment banker, broker or finder in connection with

the transactions contemplated by this Agreement who might be entitled to any fee or any
commission in connection with or upon consummation of the Acquisition Transactions.
Section 4.9 Lack of Ownership of Company Common Stock. Neither Cable Buyer,

their respective Subsidiaries (a) beneficially owns, directly or indirectly,
any shares of Company Common Stock or other securities convertible into, exchangeable into or
exercisable for shares of Company Common Stock, or (b) is a party to any voting trusts or other

Metro Parent nor any of

agreements or understandings with respect to the voting of the capital stock or other equity
interests of the Company or any of its Subsidiaries, in each case except in accordance with this
Agreement. Neither Cable Buyer, Metro Parent nor Merger Sub is, nor at any time during the
last three years has been, an "interested stockholder" of the Company as defined in Section 203
of

the DGCL (other than as contemplated by this Agreement).

Section 4.1 0 WARN Act. Cable Buyer, Metro Parent and Merger Sub are neither
planning nor contemplating, and Cable Buyer, Metro Parent and Merger Sub have neither made
nor taken, any decisions or actions concerning the Company Employees after the Closing that

would require the service of notice under the WARN Act or similar local Laws.

Section 4.11 Solvency. Neither Parent nor Merger Sub is entering into the transactions
contemplated by this Agreement with the intent to hinder, delay or defraud either present or

future creditors of Cable Buyer, Metro Parent, Merger Sub, the Company or any of its
Subsidiaries. As of the Closing and assuming receipt of the Financing, the Parents shall have
taken all measures necessary to ensure that Merger Sub wil have suffcient cash on hand to
consummate the Merger and the other transactions contemplated by this Agreement. Assuming
the satisfaction (or waiver) of the conditions set forth in Section 6.1 and Section 6.3 (other than
those conditions that by their nature are to be satisfied at the Closing, but subject to the
satisfaction or waiver of such conditions), and immediately after giving effect to the transactions
contemplated by this Agreement (including any financing in connection with the transactions
contemplated by this Agreement, the payment of the Cable Transfer Payment, the aggregate
Merger Consideration, the Option and Stock-Based Consideration, any fees and expenses of or
payable by Cable Buyer, Metro Parent, Merger Sub or the Surviving Corporation, any related

repayment or refinancing of any indebtedness of the Company or any of its Subsidiaries and any

other amounts required to be paid in connection with the consummation of the transactions
contemplated by this Agreement), with respect to the Surviving Corporation and its Subsidiaries,
taken as a whole, and Cable Buyer and its Subsidiaries, taken as a whole, as the case may be, (a)
such persons shall not have incurred liabilities (including a reasonable estimate of all contingent
liabilities) beyond their abilty to pay such liabilities as they mature, the then present fair salable

value of the assets of such persons wil exceed the amount that wil be required to pay the
probable liabilities of such persons (including the probable amount and value of all contingent
liabilities) on their existing debts as they become absolute and matured, (b) the assets of such
persons at a fair valuation, wil exceed their respective debts (including the probable amount of
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all contingent liabilities) and (c) such persons wil not have unreasonably small capital to carry
on their respective businesses. No transfer of property is being made and no obligation is being

incurred in connection with the transactions contemplated by this Agreement with the intent to
hinder, delay or defraud either present or future creditors of Cable Buyer, Metro Parent, Merger
Sub, the Company or any of their respective Subsidiaries.
Section 4.12 Limited Guarantee. Concurrently with the execution of

this Agreement,

the Parents and Merger Sub have delivered to the Company a limited guarantee of Sponsor in
favor of the Company, dated the date hereof (as amended, modified or supplemented from time
to time in accordance with its terms, the "Limited Guarantee"), the form of which is attached
hereto as Exhibit A. The Limited Guarantee is in full force and effect and constitutes the legal,
valid and binding obligation of Sponsor, enforceable in accordance with its terms, and has not
been amended, withdrawn or rescinded in any respect. No event has occurred which, with or
without notice, lapse of time or both, would constitute a default on the part of Sponsor under the
Limited Guarantee.

Section 4.13 Absence of Arrangements with Management. Other than this Agreement,
as of the date hereof, there are no contracts, undertakings, commitments, agreements or

obligations or understandings between Cable Buyer, Metro Parent or Merger Sub or any of their
respective affiliates, on the one hand, and any member of the Company's management or Board
of Directors, on the other hand, relating to the transactions contemplated by this Agreement or
the operations of the Company after the Effective Time.

Section 4.14 No Additional Representations.

(a) The Parents acknowledge that they and their respective Representatives (i)
have received access to such books and records, facilities, equipment, contracts and other assets
of the Company and its Subsidiaries which it and its Representatives have desired or requested to
review, (ii) have had access to the "data site" maintained by the Company for purposes of the
transactions contemplated by this Agreement, (iii) have conducted an independent investigation
of the Company and its Subsidiaries and the transactions contemplated by this Agreement and
(iv) have had access to management of the Company to discuss and ask questions regarding the
businesses and assets of the Company and its Subsidiaries.
(b) The Parents acknowledge that neither the Company nor any person has

made any representation or warranty, express or implied, as to the accuracy or completeness of
any information regarding the Company or any of its Subsidiaries furnished or made available to
the Parents and their respective Representatives except as expressly set forth in Article III (which
includes and is subject to the Company Disclosure Schedule and the Company SEC Documents
to the extent set forth herein), and neither the Company nor any other person shall be subject to
any liability to either Parent or any other person resulting from the Company's making available
to the Parents or the Parents' use of such information, or any information, documents or material
made available to the Parents in the due diligence materials provided to the Parents, including in
the "data site" maintained by the Company for purposes of the transactions contemplated by this
Agreement, in management presentations (formal or informal) or in any other form in connection
with the transactions contemplated by this Agreement. Without limiting the foregoing, the
Company makes no representation or warranty to either Parent with respect to any financial
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projection or forecast relating to the Company or any of its Subsidiaries, whether or not included
in any management presentation.
ARTICLE

V

COVENANTS AND AGREEMENTS
Section 5.1

Conduct of Business by the Company and the Parents.

(a) From and after the date hereof and prior to the Effective Time or the date,

if any, on which this Agreement is earlier terminated pursuant to Section 7.1 (the "Termination
Date"), and except (i) as may be required by applicable Law, (ii) as may be consented to in
writing by either Parent, which consent, other than with respect to Sections 5.l(b)(i), 5.1(b)(vi),
5.l(b)(viii) or 5.l(b)(xiv), shall not be unreasonably withheld, delayed or conditioned, (iii) as
may be expressly required or permitted by this Agreement or (iv) as set forth in Section 5.l(b) of
the Company Disclosure Schedule, the Company shall use its commercially reasonable efforts to
conduct its and its Subsidiaries' businesses in all material respects in the ordinary course

consistent with past practice and use its commercially reasonable efforts to: (v) timely file all
Company SEC Documents required to be filed; (w) maintain and preserve its and each of its
Subsidiary's business organization and good standing under applicable Law, assets, rights and
its Subsidiary's business relationships and contracts with
properties; (x) preserve its and each of
customers, suppliers and others having business dealings with it in the ordinary course; (y)
continue to make capital expenditures, in the aggregate, materially in accordance with its current
capital expenditure budget set forth in Section 5.1(a) of the Company Disclosure Schedule
(together with any future Company capital expenditure budgets mutually acceptable to the
parties, the "Capital Expenditure Budget"); and (z) keep available the services of its current
officers and key employees; provided, however, that no action by the Company or any of its
Subsidiaries taken by any of them as is required or permitted by any provision of Section 5.1 (b)
shall be deemed a breach of this sentence unless such action would constitute a breach of such
provision.
(b) Subject to the exceptions contained in clauses (i) through (iv) of
Section 5.1

(a)

(including those exceptions set forth on Section 5.1

(b)

of

the Company Disclosure

Schedule), the Company agrees with the Parents, on behalf of itself and its Subsidiaries, that
between the date hereof and the earlier of the Effective Time or the Termination Date, without

the prior written consent of either Parent (which consent, other than with respect to
(b)(xiv), shall not be unreasonably withheld,

Sections 5.l(b)(i), 5.l(b)(vi), 5.l(b)(viii or 5.1

delayed or conditioned), the Company:
(i) shall not, and shall not permit any of its Subsidiares to, authorize

or pay any dividends on, or make any distribution with respect to, its outstanding shares of

capital stock (whether in cash, assets, stock or other securities of the Company or its
Subsidiaries), except dividends and distributions paid or made by such Subsidiaries to the
Company or any wholly-owned Subsidiary of the Company;
(ii) shall not, and shall not permit any of its Subsidiaries to, split,

combine, subdivide, pledge, modify or reclassify any of its capital stock or issue or authorize or
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propose the issuance of any other securities in respect of, in lieu of or in substitution for, shares

of its capital stock, except for any such transaction by a wholly owned Subsidiary of the
Company which remains a wholly owned Subsidiary of the Company after consummation of
such transaction;
(iii) except as required by existing written agreements set forth on

Section 5.l(b)(iii) of the Company Disclosure Schedule or Company Benefit Plans in effect on
the date hereof, as otherwise required by applicable Law (including Section 409A of

the Code),

shall not, and shall not permit any of its Subsidiaries to, (A) except for increases in salaries of
non-offcer employees in the ordinary course of business consistent with past practice, increase
the compensation or other benefits payable or provided to the Company's directors, officers or
other employees, (B) adopt, enter into, terminate, amend, accelerate or waive rights and/or
amend any Company Benefit Plan except as would not result in more than a de minimis increase

in cost or liability to the Company or (C) enter into any employment, change of control,
severance or retention agreement with any employee of the Company (except (1) for
employment agreements terminable on less than thirty (30) days' notice without penalty or (2)
for severance agreements entered into with employees in the ordinary course of business

consistent with past practice in connection with terminations of employment);
(iv) shall not, and shall not permit any of its Subsidiaries to, materially

change its financial accounting policies or procedures or methods of reporting income,
deductions or other items for financial accounting purposes, except as required by GAAP, SEC
rule or policy or other applicable Law;
(v) shall not, and shall not permit any of its Subsidiaries to, adopt any

amendments to its certificate of incorporation or by-laws or similar applicable organizational
documents;
(vi) shall not, and shall not permit any of its Subsidiaries to, issue, sell,

grant, pledge, dispose of or encumber, amend the terms of or accelerate or waive rights under or
authorize the issuance, sale, grant, pledge, disposition or encumbrance or amendment of the
terms of, any shares of its capital stock or other ownership interest in the Company or any of its
Subsidiaries or any securities convertible into or exchangeable or exercisable for any such shares
or ownership interest, or any rights, warrants or options to acquire or with respect to any such
shares of capital stock, ownership interest or convertible or exchangeable or exercisable

securities or take any action to cause to be exercisable any otherwise unexercisable option under
any existing stock option plan (except as otherwise provided by the terms of this Agreement or
the express terms of any unexercisable options outstanding on the date hereof), other than

(A) issuances of shares of Company Common Stock in respect of any exercise of Company
Stock Options and settlement of any Company Restricted Stock Units or Company Stock-Based
Awards outstanding on the date hereof in accordance with the terms of the applicable Company
Benefit Plan in effect on the date hereof, (B) the sale or issuance of shares of Company Common
Stock pursuant to the exercise of Company Stock Options or the settlement of Company

Restricted Stock Units, in each case that are outstanding on the date hereof, if necessary to
effectuate an optionee direction upon exercise or for withholding of Taxes, (C) the issuance of
Company Common Stock upon the valid exercise of any Warrants outstanding on the date of this
Agreement in accordance with their terms and (D) the issuance of shares of capital stock by a
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wholly-owned Subsidiary of the Company to the Company or another wholly-owned Subsidiary;
provided, however, that no action otherwise permissible under Section 5.l(b)(vi)(A)-(B) shall be
taken if after giving effect to any such action, the number of Fully Diluted Shares would exceed
39,818,013;
(vii) shall not, and shall not permit any of its Subsidiaries to, directly

or

indirectly, purchase, redeem or otherwise acquire any shares of its capital stock or any rights,
warrants or options to acquire any such shares, other than (A) transactions among the Company
and its wholly-owned Subsidiares or among the Company's wholly-owned Subsidiaries or
(B) the acquisition of any Shares tendered at fair market value by current or former employees or
directors in order to satisfy withholding Taxes or to pay the exercise price in connection with the
settlement of Company Stock Options, Company Restricted Shares, Company Restricted Stock

Units or Company Stock-Based Awards under the terms or conditions of any Company Stock
Plan in effect on the date hereof;
(viii) shall not, and shall not permit any of its Subsidiaries to, incur,

assume, guarantee, prepay or otherwise become liable for or materially amend, modify,
accelerate or waive rights under any contract for, any indebtedness for borrowed money
(directly, contingently or otherwise), other than (A) borrowings under the Credit Agreement, in
the ordinary course of business consistent with past practice (including in terms both of timing
and amount); (B) any indebtedness for borrowed money among the Company and its whollyowned Subsidiaries or among the Company's wholly-owned Subsidiares, (C) indebtedness for
borrowed money incurred to replace, renew, extend, refinance or refund any existing
indebtedness for borrowed money on materially no less favorable terms (including, without
limitation, as to interest rate, fees and prepayment penalties or premiums), (D) guarantees by the
Company of indebtedness for borrowed money of Subsidiaries of the Company, which
(b), and (E) indebtedness for

indebtedness is incurred in compliance with this Section 5.1

borrowed money not to exceed $10,000,000 in aggregate principal amount outstanding at any
time incurred by the Company or any of its Subsidiaries other than in accordance with clauses
(A)-(D), inclusive; provided, however, that with respect to clauses (A)-(C) and (E) above, any
such prepayment thereunder may be made without material premium or penalty;
(ix) shall not sell, lease, license, transfer, exchange or swap, mortgage

or otherwise encumber (including securitizations), or subject to any Lien (other than Permitted
Liens) or otherwise dispose of (x) the capital stock of any of its Subsidiaries or (y) any portion of
its properties or assets with a value or purchase price in the aggregate in excess of $10,000,000,
other than in the case of clause (y) only: (A) with respect to sales of inventory in the ordinary
business consistent with past practice, (B) as may be required by applicable Law or any
course of

Governental Entity in order to permit or facilitate the consummation of the transactions
contemplated by this Agreement, (C) dispositions of obsolete or worthless assets or (D)
transactions among the Company and its wholly-owned Subsidiaries or among the Company's
wholly-owned Subsidiaries;
(x) shall not, and shall not permit any of its Subsidiaries to, modify,

amend, terminate, accelerate or waive any rights under any Company Material Contract in any
material respect in a manner which is adverse to the Company or any of its Subsidiaries other
business consistent with past practice;
than in the ordinary course of
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(xi) shall not, and shall not permit any of its Subsidiaries to, enter into

or renew any contract that (A) would constitute a Company Material Contract other than in the
ordinary course of business consistent with past practice and, in the case of any such renewals,
on terms that are, giving effect to prevailing industry conditions and past practices of the

Company and its Subsidiaries, not materially less favorable to the Company and its Subsidiaries
than the contract in effect as of the date hereof, (B) would contain any non-competition or other
agreement that prohibits or otherwise restricts, in any material respect, the Company or any of its
Subsidiaries or affiliates from freely engaging in business anywhere in the world (including any
agreement restricting, in any material respect, the Company or any of its Subsidiaries or affiliates

from competing in any line of business or in any geographic area), or (C) would otherwise
require a material payment to such other party as a result of the transactions contemplated by this
Agreement;
(xii) shall not, and shall not permit any of its Subsidiaries to, (A) make,

the statute of
limitations with respect to assessment or determination of a material amount of Taxes or enter
into any closing agreement with respect to any material amount of Taxes, (C) fie any material
liability for Taxes or surrender
amended Tax Return or (D) settle or compromise any material
any material claim for a refund of Taxes, other than in the case of clauses (C) and (D) hereof in
respect of any Taxes for which reserves have been established in the Company's GAAP financial
statements;
change or revoke any material Tax election, (B) agree to any extension or waiver of

(xiii) shall not enter into any new line of business that is material to it
and its Subsidiaries, taken as a whole;
(xiv) shall not adopt a plan or agreement of complete or partial

liquidation or dissolution, consolidation, merger, restructuring, recapitalization or other
reorganization of the Company or any of the Company's Subsidiaries;
(xv) shall not pay, discharge, compromise, settle or agree to settle any

pending or threatened suit, action or claim, other than compromises, settlements or agreements
that would not (A) require payments to or by the Company or any of its Subsidiaries in excess of
$2,000,000 (net of any insurance proceeds) in the aggregate, and excluding, in each such case,
1 (b)
those matters that are permitted under Section 5.
(xviii), (B) involve injunctive or equitable
relief or material restrictions on the business activities of the Company and its Subsidiaries or
(C) involve the issuance of capital stock of the Company or any of its Subsidiaries or interests or
rights exchangeable or exercisable therefor;
(xvi) shall not make any capital expenditures or other expenditures with

respect to its property, plant or equipment that are, in the aggregate, materially in excess of the
aggregate amount for the Company and its Subsidiaries, taken as a whole, set forth in the Capital
Expenditure Budget;
(xvii) shall not effectuate or permit a "plant closing" or "mass layoff," as

those terms are defined in the WARN Act, affecting in whole or in part any site of employment,
facility, operating unit or employee of the Company or any of its Subsidiaries;
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(xviii) shall not grant any material refunds, credits, rebates or other
allowances by the Company or its Subsidiaries to any customer or supplier, in each case, other
business consistent with past practice;
than in the ordinary course of

(xix) where the requirements of Section 626 of the Communications Act

are applicable or where otherwise required to submit such a notice by statute, ordinance,
regulation or agreement, shall not fail to timely file a Section 626 notice for any Franchise that is
the End Date;

scheduled to expire within thirty (30) months of

(xx) shall not fail to timely give any requisite notices to the holders of
the Warrants or the Warrant Agent that are required to be given pursuant to the Warrant
Agreement prior to the Effective Date; and
(xxi) shall not, and shall not permit any of its Subsidiaries to, agree, in

writing or otherwise, to take any of the foregoing actions.
( c) Each of Cable Buyer, Metro Parent and Merger Sub agrees with the

Company, on behalf of themselves and their Subsidiaries and affliates, that, between the date
hereof and prior to the earlier of the Effective Time and the Termination Date, except as may be
required by applicable Law or as may be consented to in writing by the Company, Cable Buyer,
Metro Parent and Merger Sub shall not, and shall not permit any of their respective Subsidiaries
or affiliates to take or agree to take any action (including entering into agreements with respect to
any acquisitions, mergers, consolidations or business combinations), directly or indirectly, which
would reasonably be expected to result in, individually or in the aggregate, a Parent Material
Adverse Effect.
Section 5.2

Investigation.

(a) Upon reasonable advance notice, the Company shall, and shall cause its
Subsidiaries to, afford to the Parents and to their respective officers, directors, employees,

accountants, consultants, legal counsel, financial advisors, financing sources (and their
consultants, legal counsel, agents and representatives) and agents and other representatives

(collectively, "Representatives") reasonable access during normal business hours, throughout the
period after the date hereof and prior to the earlier of the Effective Time and the Termination
Date, to its and its Subsidiaries' properties, contracts, commitments, books and records, facilities,

personnel and such other information as either Parent shall reasonably request; provided that
Cable Buyer, Metro Parent and Merger Sub agree that any such access wil give due regard to
minimizing interference with the operations, activities and employees of the Company and its
Subsidiaries. Notwithstanding the foregoing, the Company shall not be required to afford such
access if it reasonably determines that it would (i) unreasonably disrupt or impair the business or
operations of the Company or any of its Subsidiares, (ii) cause a violation of any material
agreement to which the Company or any of its Subsidiaries is a party, (iii) cause a material risk
of a loss of privilege to the Company or any of its Subsidiaries, (iv) constitute a violation of any
applicable Law or (v) cause a material risk of disclosure of any information that in the reasonable
judgment of the Company would result in the disclosure of any trade secrets of third parties. The
Company acknowledges and agrees that the Parents and their respective Representatives shall be
permitted to perform any onsite procedure with respect to any property of the Company or any of
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its Subsidiaries, but only where such procedures are reasonably required by its Lenders; provided
that any such access shall be subject to the Company's reasonable security measures and

insurance requirements.

(b) Without limiting the generality of Section 5.2(a), from the date hereof
through the earlier of the Effective Time and the Termination Date, the Company shall (i) cause
its employees that are management-level and above (including applicable general managers or

vice presidents) to participate upon reasonable notice in a reasonable number of telephonic
meetings with Parents' representatives, during which such employees shall provide an update as
to the operations and performance of the business of the Company and its Subsidiaries (including
with respect to Franchise matters) and matters relating to the consummation of the transactions
contemplated by this Agreement, (ii) deliver to the Parents, within twenty (20) days after the last
day of each month (commencing with the month ending on March 31, 2010), or promptly
following any such earlier time as they are made available to management-level employees of
the Company and its Subsidiaries, all summary periodic reports customarily delivered to
management-level employees of the Company and its Subsidiaries that are used to monitor the
performance of the business, and (iii) make available to the Parents correct and complete copies
of all correspondence, filings, submissions, and notices made to, or received from, the FCC, any
State PUC, or any LF A between the date of this Agreement and the Closing, related to (A) any
letter of inquiry or other investigation or proceeding by or before the Enforcement Bureau of the
FCC, other than with respect to adjudication of any informal complaint; (B) compliance with
Federal universal service reporting requirements, including Form 499-A and Form 499-Q; (C)
any formal complaint, enforcement, or licensing proceeding by or before any State PUC, other

than with respect to adjudication of any informal complaint; and (D) any renewal of, or any
alleged breach, default, or non-performance under, any Franchise.

( c) Each of Cable Buyer and Metro Parent shall, and shall cause its affiliates
and each of their respective Representatives to, hold in strict confidence all documents and
information furnished to either Cable Buyer or Metro Parent, their respective affiliates or their
respective Representatives in connection with this Agreement and the transactions contemplated
by this Agreement pursuant to the terms and conditions of that certain Confidentiality
March 11, 2009, by and between the Company and ABRY Partners, LLC
Agreement, dated as of
(as amended, the "Confidentiality Agreement").
Section 5.3

Alternative Proposals.

(a) Notwithstanding anything to the contrary set forth in this Agreement,

during the period commencing with the execution of this Agreement and continuing until

12:01 a.m. (Eastern time) on the forty-first (41st) day after the date of execution of this
Agreement (the "No-Shop Period Start Date"), the Company and its Subsidiaries and their
respective affiliates and Representatives shall have the right (acting under the direction of the
Special Committee), directly or indirectly, pursuant to an Acceptable Confidentiality Agreement:
(i) to initiate, solicit and/or encourage the submission of one or more Alternative Proposals from

one or more persons and/or their affiliates or Representatives, including by furnishing to any

person and/or its affiliates or Representatives any non-public information relating to the
Company and/or its Subsidiaries or by affording to any person and/or its affiliates or
Representatives access to the business, properties, assets, books, records or other non-public
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information, or to the personnel, of the Company and/or its Subsidiaries (provided that the
Company shall promptly make available to the Parents any material non-public information
concerning the Company and/or its Subsidiaries that is provided to any person given such access

which was not previously made available to the Parents or Merger Sub or their respective
Representatives), (ii) to continue, enter into, participate in and/or engage in any discussions or
negotiations with one or more persons and/or their affiliates or Representatives with respect to
one or more Alternative Proposals or any other proposals that could lead to an Alternative
Proposal, and (iii) to the extent not otherwise prohibited by this Agreement, to otherwise

cooperate with, assist or take any action to facilitate any Alternative Proposals or any other
proposals that could lead to any Alternative Proposals.

this Section 5.3, on the No-Shop Period Start

(b) Subject to the provisions of

Date, the Company and its Subsidiaries and their respective officers and directors shall, and the

Company shall instruct and use its reasonable best efforts to cause its and its Subsidiaries' other
representatives to, cease and cause to be terminated any discussions or negotiations with any
person that would otherwise be prohibited by this Section 5.3(b). Promptly following the NoShop Period Start Date, the Company shall deliver a written notice to each such person to the
effect that, subject to the provisions of this Section 5.3, the Company is ending all discussions
and negotiations with such person with respect to any Alternative Proposal, effective on and

from the No-Shop Period Start Date, and the notice shall also request such person to promptly
return or destroy all confidential information concerning the Company and/or its Subsidiaries.
Subject to the provisions of this Section 5.3, during the period commencing on the No-Shop

Period Start Date and continuing until the earlier to occur of the Effective Time and the
Termination Date, the Company and its Subsidiaries shall not, and shall use its and their
reasonable best efforts to cause its and their respective Representatives not to, directly or

indirectly, (i) solicit, initiate or knowingly encourage any inquiry with respect to, or the making,
submission or announcement of, any Alternative Proposal, (ii) furnish to any person (other than
the Parents or Merger Sub or their respective designees) any non-public information relating to
the Company and/or its Subsidiaries, or afford to any person access to the business, properties,
assets, books, records or other non-public information, or to any personnel, of the Company
and/or its Subsidiaries (other than the Parents or Merger Sub or their respective designees), in
any such case relating to an Alternative Proposal or any inquiries or the making of any proposal
that could lead to an Alternative Proposal, (iii) engage in, continue or otherwise participate in

any discussions or negotiations regarding any Alternative Proposal with any person, except to
notify such person as to the existence of the provisions of this Section 5.3, (iv) approve, endorse
or recommend an Alternative Proposal, (v) grant any waiver, amendment or release under any

standstil or confidentiality agreement (except for any portion of any such standstil or
confidentiality agreement that restricts the ability of a person to communicate an Alternative

Proposal to the Special Committee or the Board of Directors of the Company), or anti-takeover
laws, (vi) otherwise knowingly facilitate any effort or attempt by any person to make an
Alternative Proposal, or (vii) enter into any letter of intent or agreement in principle or any
agreement providing for any Alternative Proposal (other than any Acceptable Confidentiality
Agreement).
(c) Notwithstanding anything to the contrary set forth in this Section 5.3 or

elsewhere in this Agreement, at all times during the period commencing on the No-Shop Period
Start Date and continuing until the receipt of the Company Stockholder Approval, the Company
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(acting under the direction of

the Special Committee) may, directly or indirectly through one or

more affliates or Representatives, participate or engage in discussions or negotiations with,

furnish any non-public information relating to the Company and/or its Subsidiaries to, and/or
afford access to the business, properties, assets, books, records or other non-public information,
or to the personnel, of the Company and/or its Subsidiaries pursuant to an Acceptable

Confidentiality Agreement to (provided that the Company shall promptly make available to the
Parents and Merger Sub any material non-public information concerning the Company and/or its
Subsidiaries that is provided to any person given such access which was not previously made
available to the Parents or Merger Sub or their respective Representatives) any person (and/or its
affiliates or Representatives) that has made or delivered to the Company an Alternative Proposal
that was not solicited in breach of Section 5.3(b); provided that, prior to initiating any such
action: (i) the Special Committee shall have determined in good faith (after consultation with its
financial advisor and outside legal counsel) that such Alternative Proposal either constitutes a
Superior Proposal or could reasonably be expected to result in a Superior Proposal, and (ii) the
Special Committee or the Board of Directors of the Company shall have determined in good
faith (after consultation with its financial advisor and outside legal counsel) that the failure to
take such action would be inconsistent with the directors' exercise of their fiduciary obligations
to the stockholders of the Company under applicable Laws.
(d) Except as provided by Section 5.3(e), at any time after the execution of

this Agreement (whether before or after the No-Shop Period Start Date), neither the Special
Directors ofthe Company shall:
Committee nor the Board of

(i) resolve to withdraw, modify or qualify and/or withdraw, modify or

qualify the Recommendation in a manner adverse to the Parents and/or Merger Sub (a "Change
of Recommendation"); or

(ii) cause or permit the Company or any of its Subsidiaries to enter into

any letter of intent, memorandum of understanding, agreement in principle, acquisition
agreement, merger agreement, option agreement, joint venture agreement, partnership agreement
or other similar agreement (an "Alternative Acquisition Agreement") relating to any Alternative
Proposal (other than any Acceptable Confidentiality Agreement).
(e) Notwithstanding anything to the contrary set forth in this Agreement, at

any time prior to the receipt ofthe Company Stockholder Approval, (x) ifthe Company is then in
receipt of a bona fide written Alternative Proposal from any person that is not withdrawn and
that the Special Committee or the Board of Directors of the Company concludes in good faith
(after consultation with its financial advisor and outside legal counsel) constitutes a Superior

Proposal after giving effect to all adjustments to the terms of this Agreement, the Financing
Commitments and/or the Limited Guarantee which may be offered by the Parents pursuant to
clause (ii) below, the Special Committee or the Board of Directors of the Company may (1)
effect a Change of Recommendation, and/or (2) adopt, approve, endorse or recommend, or
publicly propose to adopt, approve, endorse or recommend, to the stockholders of the Company
any Superior Proposal and authorize the Company to terminate this Agreement in accordance
with Section 7.1 (h) to enter into an Alternative Acquisition Agreement with respect to such
Superior Proposal (provided, that in such event under this clause (2), the Company concurrently
terminates this Agreement pursuant to Section 7.l(h) and enters into a definitive Alternative
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Acquisition Agreement with respect to such Superior Proposal), or (y) if an event, fact,
circumstance, development or occurrence that affects, or would reasonably be expected to affect,
the business, assets, operations or results of operations of the Company or its Subsidiaries and
that has not occurred or is unkown to the Board of Directors of the Company as of the date of

this Agreement (an "Intervening Event") occurs or becomes known to the Special Committee or

the Board of Directors of the Company, then the Special Committee or the Board of the
Directors of the Company may effect a Change of Recommendation, if and only if:
(i) in the case of clauses (x) and (y) above, the Special Committee or

the Board of Directors of the Company shall have determined in good faith (after consultation
with its financial advisor and outside legal counsel) that failure to take such action would be
inconsistent with the directors' exercise of their fiduciary obligations to the stockholders of the
Company under applicable Laws;
(ii) in the case of clauses (x) and (y) above, (A) the Company shall

have provided prior written notice to the Parents at least five (5) days in advance (the "Notice
Period"), to the effect that absent any revision to the terms and conditions of this Agreement, the
Special Committee or the Board of Directors of the Company has resolved to effect a Change of
Recommendation and/or to terminate this Agreement pursuant to Section 7.1(g) or

which notice shall specify, as applicable, in reasonable detail the material terms
Section 7.1
(h),
and conditions of any such Superior Proposal (including the identity of the person making the
Superior Proposal and the ultimate beneficial owner or owners and controlling persons thereof,
to the extent such information is reasonably available to the Company) or such Intervening
Event; and shall have contemporaneously provided a copy of each relevant proposed transaction

agreement with the party making such Superior Proposal and any other material documents,
including the then current form of Alternative Acquisition Agreement; (B) prior to effecting such
Change of Recommendation, or, in the case of a Superior Proposal, approving or recommending
such Superior Proposal or terminating this Agreement to enter into a proposed definitive

agreement with respect to such Superior Proposal, the Company shall, and shall cause its
financial and legal advisors to, during the Notice Period, negotiate with the Parents and their
respective Representatives in good faith (to the extent that the Parents desire to negotiate) to
make such adjustments in the terms and conditions of this Agreement as would allow the Special
Committee or the Board of Directors of the Company not to effect a Change of Recommendation
the
Directors of
and/or terminate this Agreement; and (C) the Special Committee or the Board of
Company shall have considered in good faith any changes to this Agreement, the Financing

Commitments and the Limited Guarantee offered in writing by the Parents and shall have
determined that the Superior Proposal would continue to constitute a Superior Proposal if such

changes were to be given effect; provided that in the event of any material or substantive
revisions to the Alternative Proposal that the Special Committee or the Board of Directors of the
Company has determined to be a Superior Proposal, the Company shall be required to deliver a

new written notice to the Parents and to comply with the requirements of this Section 5.3
(including this Section 5.3(e)) with respect to such new written notice; provided, that if the
Superior Proposal involves an acquisition proposal described in Section 5.3

(l(ii,

the parties

expressly acknowledge that the Parents' rights hereunder shall, in addition to the foregoing,

include the right not only to offer changes to this Agreement, but also the right to submit an
Alternative Acquisition Agreement with respect to such Superior Proposal, which the Special
Committee or the Board of Directors of the Company shall consider in good faith and in
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compliance with the provisions of

this Section 5.3(e), and if

the Special Committee or the Board

of Directors of the Company determines that any such Superior Proposal described in
Section 5.3(l)(ii) no longer constitutes a Superior Proposal in relation to the terms of

the Parents'

Alternative Acquisition Agreement, the Special Committee or the Board of Directors of the

Company shall approve the Parents' Alternative Acquisition Agreement and this Agreement
shall be deemed to have been terminated pursuant to Section 7.l(a) upon the parties entering into
such Alternative Acquisition Agreement.
(iii) in the case of clause (x) above, the Company shall have complied

in all material respects with its obligations under this Section 5.3 with respect to such Superior
Proposal; and
(iv) in the case of clause (x)(2) above, the Company shall have validly

terminated this Agreement in accordance with Section 7.1 (h), including the payment of the
Termination Fee in accordance with Section 7.2(a).

None of the Company, the Special Committee or the Board of Directors of the Company shall
enter into any binding agreement with any person to limit or not to give prior notice to the
Parents of its intention to effect a Change of Recommendation or to terminate this Agreement, in
each case, in light of a Superior ProposaL.

(f) The Company agrees that it wil keep the Parents reasonably informed
regarding the matters contemplated by this Section 5.3 (including any Alternative Proposals).
Without limiting the generality of the foregoing, (i) the Company agrees that it wil promptly
(and, in any event, within forty-eight (48) hours) notify the Parents if any proposals or offers

with respect to an Alternative Proposal are received by the Company or any of its

Representatives indicating, in connection with such notice, the identity of the person or group of
persons making such offer or proposal, the material terms and conditions of any proposals or
offers (including, if applicable, copies of any written requests, proposals or offers, including
proposed agreements) and thereafter shall keep the Parents reasonably informed, on a prompt
basis, of the status and terms of any such proposals or offtrs (including any amendments thereto)
and the status of any such discussions or negotiations, including any change in the Company's

intentions as previously notified and (ii) following the No-Shop Period Start Date, the Company
agrees that it wil promptly (and, in any event, within forty-eight (48) hours) notify the Parents if
any non-public information is requested from, or any discussions or negotiations are sought to be
initiated or continued with, the Company or any of its Representatives indicating, in connection

with such notice, the identity of the person or group of persons and the status of any such
discussions or negotiations, including any change in the Company's intentions as previously
notified.
(g) Nothing contained in this Agreement shall prohibit the Company, the

Special Committee or the Board of Directors of the Company, directly or indirectly through

advisors, agents or other intermediaries, from (i) taking and disclosing to its stockholders a

position contemplated by Rules 14d-9 or 14e-2(a) or Item 1012(a) of Regulation M-A
promulgated under the Exchange Act, or from issuing a "stop, look and listen" statement pending

disclosure of its position thereunder, or (ii) making any disclosure to its stockholders if the
Special Committee or the Board of Directors of the Company determines in good faith (after
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consultation with its outside legal counsel) that the failure to make such disclosure would be

inconsistent with the directors' exercise of their fiduciary obligations to the Company's
stockholders under applicable Law or would constitute a violation of applicable Law. It is
understood and agreed that, for purposes of this Agreement (including Article VII), a factually

accurate public statement by the Company that describes the Company's receipt of an
Alternative Proposal and the operation of this Agreement with respect thereto, or any "stop, look
and listen" communication by the Special Committee or the Board of Directors of the Company,
shall not constitute a Change of Recommendation or an approval or recommendation with
respect to any Alternative Proposal.
(h) Other than with respect to the Financing Commitments, neither Cable

Buyer, Metro Parent nor Merger Sub, nor any of their respective affiliates, shall make or enter
into any formal or informal arrangemerits or understandings (whether or not binding) with any
person, or have any discussions or other communications with any other person, in any such case
with respect to any Alternative Proposal involving the Company.

(i) The Company shall not take any action to exempt any person (other than
Cable Buyer, Metro Parent, Merger Sub and their respective affiiates) from the restrictions on
"business combinations" contained in Section 203 of the DGCL (or any similar provisions of any
other Law) or otherwise cause such restrictions not to apply, other than in connection with a
this Agreement under Section 7.1(g) or Section 7.1(h) (and the payment of any fee
termination of
required pursuant to Section 7.2).
(j) As used in this Agreement, "Acceptable Confidentiality Agreement" shall

mean a customary confidentiality and standstil agreement that contains confidentiality and
standstil provisions that are not materially less favorable in the aggregate to the Company than
those contained in the Confidentiality Agreement (provided that such confidentiality agreement
shall not be required to restrict a person from communicating an Alternative Proposal to the

Special Committee or the Board of Directors of the Company, and provided further that such
confidentiality agreement and any related agreements shall not include any provision calling for
any exclusive right to negotiate with such party or having the effect of otherwise prohibiting the
Company from compliance with any of the provisions of this Section 5.3) or, to the extent
applicable, a confidentiality agreement entered into prior to the execution of this Agreement.
(k) As used in this Agreement, "Alternative Proposal" shall mean any

proposal or offer, including any proposal or offer from or to the Company's stockholders, made
by any person or group (as defined under Rule 13(d) of the Exchange Act) other than Cable

Buyer, Metro Parent or their respective Subsidiaries and/or affliates relating to, whether in a
single transaction or series of related transactions, and whether directly or indirectly, any (i)
merger, reorganization, share exchange, consolidation, business combination, joint venture,
partnership, recapitalization, dissolution, liquidation or similar transaction involving the
Company and/or any Subsidiary or Subsidiaries of the Company whose business or businesses
the assets, revenues or earnings of

constitute twenty-five percent (25%) or more of

the Company

and its Subsidiaries, taken as a whole, (ii) acquisition of assets of the Company and/or its
Subsidiaries equal to twenty-five percent (25%) or more of the consolidated assets of the
Company and its Subsidiaries or to which twenty-five percent (25%) or more of

the Company's

revenues or earnings on a consolidated basis are attributable or (iii) acquisition of beneficial
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ownership (as defined under Rule 13( d) of the Exchange Act) of equity interests representing a
twenty-five percent (25%) or greater economic or voting interest in the Company or tender offer
or exchange offer that, if consummated, would result in any person or group (as defined under
the Exchange Act) beneficially owning equity interests representing a twenty-five
Rule 13(d) of
percent (25%) or greater economic or voting interest in the Company.
(1) As used in this Agreement, "Superior Proposal" shall mean any bona fide

(i) Alternative Proposal (except that references to "twenty-five percent (25%) or more" in the

definition thereof wil be deemed to be references to "fifty percent (50%) or more") or
(ii) written proposal to acquire assets or businesses of the Company and/or its Subsidiaries for a
Purchase Price in excess of $665,000,000, in each case made by any person that is on terms that
the Special Committee or the Board of Directors of the Company determines in good faith (after
consultation with its financial advisor and outside legal counsel and after taking into account all
legal, financial (including the financing terms thereof), regulatory, timing and other aspects of
the proposal, as well as any modification to this Agreement, the Limited Guarantee and/or the
Financing Commitments (or the terms of any Alternative Acquisition Agreement offered by the

Parents, in the case of clause (ii)) that the Parents and Merger Sub propose to make in
accordance with Section 5.3(e)(ii)), are more favorable to the Company's stockholders from a
financial point of view than the transactions contemplated by this Agreement.

(m) As used in this Agreement, "Purchase Price" shall mean the total amount
of cash and the fair market value of any securities proposed to be paid to the Company and/or its

Subsidiaries in connection with any proposed transaction or series of related transactions to
acquire assets or businesses of the Company and/or its Subsidiaries, including the principal
amount of any indebtedness for borrowed money (or similar non-trade liabilities or obligations)
of the Company and/or its Subsidiaries repaid, retired, extinguished or assumed in connection
with such transaction or series of related transactions and all amounts proposed to be paid into
escrow in connection with such transaction or series of related transactions; but excluding any
earn-out or similar contingent payments.
Section 5.4

Proxy Statement; Company Meeting.

(a) The Company shall prepare and file with the SEC, as promptly as
practicable, but in any event within twenty five (25) days after the date hereof, a preliminary
proxy statement in connection with seeking the adoption of this Agreement by the stockholders
of the Company (such proxy statement, including any amendment or supplement thereto, the
"Proxy Statement"), which shall, subject to Section 5.3, include the Recommendation, and shall
use all reasonable efforts to promptly respond to any comments by the SEC staff in respect of the
Proxy Statement. Without limiting the generality of the foregoing, each of Cable Buyer, Metro
Parent and Merger Sub shall provide to the Company such information concerning Cable Buyer,
Metro Parent and Merger Sub as the Company may reasonably request for inclusion in the Proxy
Statement. If, at any time prior to the Company Meeting, any inaccuracy or omission of

information relating to the Company or its affliates, officers or directors should be discovered
by the Company, or any inaccuracy or omission of information relating to Cable Buyer, Metro

Parent or Merger Sub or any of their respective affiliates, officers or directors should be
discovered by Cable Buyer, Metro Parent or Merger Sub, in either case which should be set forth
in an amendment or supplement to the Proxy Statement, so that the Proxy Statement shall not
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contain any untrue statement of a material fact or omit to state any material fact required to be
stated therein or necessary in order to make the statements therein, in light of the circumstances
under which they are made, not misleading, then such party shall promptly notify the other

parties, and the Company shall file with the SEC an appropriate amendment or supplement
describing such information. The Company shall cause the definitive Proxy Statement to be
mailed promptly (but in no event later than five (5) business days) after the date the SEC staff
advises that it has no further comments thereon or that the Company may commence mailing the
Proxy Statement; provided that the Company shall not be required to mail the Proxy Statement
(or fie the definitive Proxy Statement with the SEC) prior to the No-Shop Period Start Date.

(b) The Company shall promptly notify the Parents of the receipt of all
comments of the SEC staff with respect to the Proxy Statement and of any request by the SEC
staff for any amendment or supplement thereto or for additional information and shall promptly
provide to the Parents copies of all correspondence between the Company and/or any of its
Representatives, on the one hand, and the SEC staff, on the other hand, with respect to the Proxy
Statement.
(c) Subject to applicable Laws, notwithstanding anything to the contrary

stated above, prior to filing or mailing the Proxy Statement or filing any other required filings
(or, in each case, any amendment or supplement thereto) or responding to any comments of the

SEC staff with respect thereto, the Company shall promptly provide the Parents with an
opportnity to review and comment on such document or response and shall in good faith
consider for inclusion in such document or response comments reasonably and timely proposed
by the Parents.
the Proxy Statement by the SEC, subject to the
(d) Following the clearance of
other provisions of this Agreement and unless this Agreement has been validly terminated
pursuant to Section 7.1, the Company shall promptly (i) take all action necessary in accordance

with the DGCL and its certificate of incorporation and by-laws to duly call, give notice of,
convene and hold a meeting of its stockholders as promptly as practicable following the mailing

of the definitive Proxy Statement (and in no event shall such meeting of stockholders be
scheduled to occur later than twenty-five (25) business days after the filing of the definitive
Proxy Statement with the SEC) for the purpose of obtaining the Company Stockholder Approval

(the "Company Meeting"), and (ii) subject to Section 5.3, recommend such approval and use all

reasonable efforts to solicit from its stockholders proxies in favor of the approval of this
Agreement and the transactions contemplated by this Agreement; provided, however, for the
avoidance of doubt, the Company may postpone or adjourn the Company Meeting: (A) with the
consent of either Parent; (B) for the absence of a quorum; (C) to allow reasonable additional time
for the filing and distribution of any supplemental or amended disclosure which the Special

Committee or the Board of Directors of the Company has determined in good faith (after
consultation with its outside legal counsel) is necessary under applicable Laws and for such
supplemental or amended disclosure to be disseminated to and reviewed by the Company's
the Company has provided a written notice
stockholders prior to the Company Meeting; or (D) if
to the Parents and Merger Sub pursuant to Section 5.3(e)(ii and the deadline contemplated by
Section 5.3(e)(ii) with respect to such notice has not been reached.
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Section 5.5 Stock-Based Awards; Employee Matters.

(a) Stock-Based Awards.
(i) Each option to purchase shares of Company Common Stock (each,

a "Company Stock Option") granted under the Company Stock Plans, whether vested or
unvested, that is outstanding immediately prior to the Effective Time shall, as of the Effective
Time, be automatically cancelled and shall cease to exist, and shall become fully vested and
converted into the right to receive at the Effective Time an amount in cash in U.S. dollars equal
to the product of (A) the total number of shares of Company Common Stock subject to such
Company Stock Option and (B) the excess, if any, of the amount of the Merger Consideration
over the exercise price per share of Company Common Stock subject to such Company Stock

Option, with the aggregate amount of such payment rounded to the nearest cent (the aggregate
amount of such cash hereinafter referred to as the "Option Consideration") less such amounts as
are required to be withheld or deducted under the Code or any provision of U.S. state or local
Tax Law with respect to the making of such payment.
(ii) Each restricted share of Company Common Stock (each, a

"Company Restricted Share") granted under the Company Stock Plans, whether vested or

unvested, that is outstanding immediately prior to the Effective Time shall, as of the Effective
Time, be automatically cancelled and shall cease to exist, and become fully vested and converted
into the right to receive at the Effective Time an amount in cash in U.S. dollars equal to the
amount of the Merger Consideration, with the aggregate amount of such payment rounded to the
nearest cent (the aggregate amount of such cash hereinafter referred to as the "Restricted Share
Consideration") less such amounts as are required to be withheld or deducted under the Code or
U.S. state or local Tax Law with respect to the making of such payment.
any provision of
(iii) Each restricted stock unit (each, a "Company Restricted Stock

Unit") granted under the Company Stock Plans, whether vested or unvested, that is outstanding
immediately prior to the Effective Time shall, as of the Effective Time, be automatically

cancelled and shall cease to exist, and become fully vested and converted into the right to receive
at the Effective Time an amount in cash in U.S. dollars equal to the amount of the Merger

Consideration, with the aggregate amount of such payment rounded to the nearest cent (the
aggregate amount of such cash hereinafter referred to as the "Restricted Stock Unit
Consideration") less such amounts as are required to be withheld or deducted under the Code or
any provision of

U.S. state or local Tax Law with respect to the making of such payment.
(iv) Each right of any kind, contingent or accrued, to receive shares of

Company Common Stock or benefits measured in whole or in part by the value of a number of
shares of Company Common Stock granted under the Company Stock Plans or Company Benefit
Plans (including phantom units, deferred stock units and dividend equivalents), all of which are
the Company Disclosure Schedule, and other than Company Stock
set forth in Section 3.2(a) of
Options, Company Restricted Shares and Company Restricted Stock Units (each, other than
Company Stock Options, Company Restricted Shares and Company Restricted Stock Units, a
"Company Stock-Based Award"), whether vested or unvested, which is outstanding immediately
prior to the Effective Time, shall, as of the Effective Time, cease to represent a right or award
with respect to shares of Company Common Stock, shall be automatically cancelled and shall
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cease to exist, shall become fully vested and shall entitle the holder thereof to receive, at the
Effective Time an amount in cash equal to the Merger Consideration in respect of each Share
underlying a particular Company Stock-Based Award less any applicable exercise price or
reference value with respect to such Company Stock-Based Award (the aggregate amount of

such cash, together with the Option Consideration, the Restricted Share Consideration and the
Restricted Stock Unit Consideration, hereinafter referred to as the "Option and Stock-Based
Consideration") less such amounts as are required to be withheld or deducted under the Code or
any provision of

U.S. state or local Tax Law with respect to the making of such payment.
(v) The Board of Directors of the Company or the Compensation

Committee thereof, as appropriate, shall make such adjustments and amendments to or make
such determinations with respect to Company Stock Options, Company Restricted Shares,
Company Restricted Stock Units and Company Stock-Based Awards to (A) implement the
foregoing provisions of this Section 5.5(a) and (B) terminate, as of the Effective Time, the
Company Benefit Plans as to future grants of Company Stock Options, Company Restricted
Shares, Company Restricted Stock Units and Company Stock-Based Awards.
(b) Employee Matters.
(i) For a period of twelve (12) months following the Effective Time,

each of Cable Buyer and Metro Parent shall use its commercially reasonable efforts to provide,

or cause to be provided, to each current and former Employee ("Company Employees")
compensation, salary, wages, cash incentive opportnities, severance, medical and other welfare
benefit plans, programs and arrangements (in each case excluding equity compensation) that are
comparable, in the aggregate, to the compensation, salary, wages, cash incentive opportunities,

severance, medical and other welfare benefit plans, programs and arrangements (in each case
excluding equity compensation) provided to Company Employees immediately prior to the
Effective Time. Notwithstanding any other provision ofthis Agreement to the contrary, (A) each
of Cable Buyer and Metro Parent shall use its commercially reasonable efforts to provide, or

cause to be provided, to Company Employees whose employment terminates during the twelve
(12)-month period following the Effective Time severance benefits at the levels and pursuant to
the terms of the Company's severance guidelines as in effect immediately prior to the Effective
Time and consistent with past practices and (B) during such twelve-month period following the
Effective Time, severance benefits offered to Company Employees shall be determined without
taking into account any reduction after the Effective Time in compensation paid to Company
Employees.
(ii) For all purposes (including purposes of vesting, eligibility to

participate and benefits accruals) under the employee benefit plans of the Parents and their
Subsidiaries (if any) providing benefits to any Company Employees after the Effective Time (the

"New Plans"), each Company Employee shall be credited with his or her years of service with
the Company and its Subsidiaries and their respective predecessors prior to the Effective Time,
to the same extent as such Company Employee was entitled, prior to the Effective Time, to credit
for such service under any similar Company Benefit Plan in which such Company Employee
participated or was eligible to participate immediately prior to the Effective Time; provided that
the foregoing shall not apply to the extent that its application would result in a duplication of
benefits with respect to the same period of service. In addition, and without limiting the
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generality of the foregoing, (A) each Company Employee shall be immediately eligible to
participate, without any waiting time, in any and all New Plans (if any) to the extent coverage

under such New Plan is comparable to a Company Benefit Plan in which such Company
Employee participated immediately prior to the Effective Time (such plans, collectively, the
"Old Plans") and (B) for purposes of each New Plan providing medical, dental, pharmaceutical
and/or vision benefits to any Company Employee (if any), the applicable Parent shall cause all
pre-existing condition exclusions and actively-at-work requirements of such New Plan to be

waived for such Company Employee and his or her covered dependents, unless such conditions
would not have been waived under the comparable Old Plans of the Company or its Subsidiaries
in which such Company Employee participated immediately prior to the Effective Time and the
applicable Parent shall cause any eligible expenses incurred by such Company Employee and his
or her covered dependents during the portion of the plan year of the Old Plan ending on the date
such Company Employee's participation in the corresponding New Plan begins to be taken into

account under such New Plan for purposes of satisfying all deductible, coinsurance and
maximum out-of-pocket requirements applicable to such Company Employee and his or her

covered dependents for the applicable plan year as if such amounts had been paid in accordance
with such New Plan.
(iii) In consideration of the foregoing, the Company shall use its

commercially reasonable efforts to take such action as may be necessary to cause any of its

Subsidiaries that wil employ Company Employees as of the Effective Time to be included as
participating employers in the Old Plans and to cause such Subsidiaries to be covered with
respect to any insurance policies or services contracts providing services, coverage, stop-loss, or
other benefits to Company Employees or their respective employers as of the date hereof. The

Company shall reasonably cooperate and assist Cable Buyer and Metro Parent in such other
endeavors as may be reasonably requested from time to time by Cable Buyer and Metro Parent in
connection with this Section 5.5(b).
(iv) Each of the Parents hereby acknowledges that a "change of

control" (or similar phrase) within the meaning of the Company Stock Plans and the Company
Benefit Plans, as applicable, wil occur at or prior to the Effective Time, as applicable.

(v) The Company and its Subsidiaries shall provide the Parents and
Merger Sub with a copy of any written communication intended to be made to Employees

relating to the transactions contemplated hereby, and wil provide a reasonable opportunity for
the Parents and Merger Sub to review and suggest revisions to such written communications.
(vi) Nothing in this Agreement, express or implied, shall affect the

right of either Parent (or, following the Effective Time, the Surviving Corporation and its
Subsidiaries) to terminate the employment of its employees. Nothing in this Agreement shall be

construed to grant any Employee a right to continued employment by the Company, Cable
Buyer, Metro Parent or any of their respective Subsidiares. This Agreement shall not limit the
ability of Cable Buyer, Metro Parent or any of their respective affiliates to amend or terminate
any benefit or compensation plan or program of Cable Buyer, Metro Parent or any of their
respective affiliates and nothing contained herein shall be construed as an amendment to or

modification of any such plan. Nothing contained in this Agreement, express or implied, shall
constitute an amendment to any Company Benefit Plan or other benefit plan, create any third
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party beneficiary rights or inure to the benefit of or be enforceable by any employee of Cable
Buyer, Metro Parent, the Company or their respective Subsidiaries or of any entity or any person
representing the interest of any employees.
Section 5.6

Reasonable Best Efforts.

the
parties hereto shall use its reasonable best efforts (subject to, and in accordance with, applicable
Law) to take promptly, or cause to be taken, all actions, and to do promptly, or cause to be done,
(a) Subject to the terms and conditions set forth in this Agreement, each of

and to assist and cooperate with the other parties in doing, all things reasonably necessary,

proper or advisable under applicable Laws to consummate and make effective the Acquisition

Transactions and the other transactions contemplated by this Agreement, including (i) the
obtaining of all necessary actions or non-actions, waivers, consents and approvals, including the
Company Approvals and the Parent Approvals, from Governental Entities and the making of
all necessary registrations and filings and the taking of all steps as may be necessary to obtain an
approval or waiver from, or to avoid an Action by, any Governental Entity, (ii) the obtaining of
all necessary consents, approvals or waivers from third parties, (iii) the defending of any lawsuits
or other legal proceedings, whether judicial or administrative, challenging this Agreement or the
consummation of the transactions contemplated by this Agreement, and (iv) the execution and
delivery of any additional instruments necessary to consummate the transactions contemplated
by this Agreement; provided, however, that in no event shall the Company or any of its
Subsidiaries prior to the Effective Time payor agree to pay any material fee or penalty or other
material consideration or grant any material concessions to any third pary for any consent or
approval required for the consummation of the transactions contemplated by this Agreement

under any contract or agreement; provided further that neither the Company nor any of its
Subsidiaries shall be required to materially modify any loan or credit agreement, debenture, note,
bond, mortgage, indenture, deed of trust, lease, license, contract or other agreement, except (A)

as expressly contemplated by this Agreement, or (B) where such modification is conditioned
upon the consummation of

the Merger.
(b) Without limiting the foregoing, and except with respect to the LF A

Approvals (which are covered by Section 5.6(c) below), the Company, Cable Buyer, Metro
Parent and Merger Sub shall (i) promptly, but in no event later than ten (10) business days after
the date hereof, make their respective filings and thereafter make any other required submissions

under the HSR Act, (ii) as promptly as practicable, make the necessary applications, requests,
notices and other filings, and thereafter timely make all other filings and notifications, required
to obtain or maintain all FCC Approvals and State PUC Approvals, (iii) use their respective
reasonable best efforts to cooperate with each other in (A) determining whether any filings are
required to be made with, or consents, permits, authorizations, waivers or approvals are required
to be obtained from, any third parties or other Governental Entities in connection with the

execution and delivery of this Agreement and the consummation of the transactions
contemplated by this Agreement and (B) timely making all such filings and timely seeking all
such consents, permits, authorizations or approvals, (iv) use their respective reasonable best
efforts to obtain the FCC Approvals and State PUC Approvals as expeditiously as possible, (v)
use their respective reasonable best efforts to take, or cause to be taken, all other actions that

would not reasonably be expected to constitute, individually or in aggregate, a Company
Material Adverse Effect, and do, or cause to be done, all other things that would not reasonably

54

be expected to constitute, individually or in aggregate, a Company Material Adverse Effect,
necessary, proper or advisable to consummate and make effective the transactions contemplated
by this Agreement, including taking all such further actions that would not reasonably be
expected to constitute, individually or in aggregate, a Company Material Adverse Effect, as may
be necessary to resolve such objections, if any, as the United States Federal Trade Commission,
the Antitrust Division of the United States Department of Justice, state antitrust enforcement
authorities or competition authorities of any other nation or other jurisdiction (each of the
foregoing, an "Antitrust Authority") may assert under any Regulatory Law with respect to the

transactions contemplated by this Agreement, and, consistent with the foregoing, to avoid or
eliminate each and every impediment under any Law that would reasonably be expected to be
asserted by any Governental Entity with respect to the Acquisition Transactions so as to enable
the Closing to occur as soon as reasonably possible (and in any event no later than the End Date),
including, without limitation (A) proposing, negotiating, committing to and effecting, by consent
decree, hold separate order, trust or otherwise, the sale, divestiture or disposition of such assets
or businesses of Cable Buyer, Metro Parent or any of their respective Subsidiaries or affiliates or
of the Company or its Subsidiaries to the extent such actions would not reasonably be expected
to have, individually or in the aggregate, a Company Material Adverse Effect, and (B) otherwise
taking or committing to take actions that would not reasonably be expected to have, individually
or in the aggregate, a Company Material Adverse Effect that after the Closing Date would limit
the freedom of either Parent's or its Subsidiaries' (including the Surviving Corporation's) or
affiliates' freedom of action with respect to, or its ability to retain, one or more of their
Subsidiaries' (including the Surviving Corporation's) businesses, product lines or assets, in each

case as may be required in order to avoid the entry of, or to effect the dissolution of, any
injunction, temporary restraining order or other order in any suit or proceeding which would

otherwise have the effect of preventing or materially delaying the Closing, and (vi) subject to
applicable legal limitations and the instructions of any Governental Entity, keep each other
apprised of the status of matters relating to the completion of the transactions contemplated

thereby, including promptly furnishing the other with copies of notices or other communications
received by the Company, Cable Buyer, Metro Parent or Merger Sub, as the case may be, or any
of their respective Subsidiaries, from any third party and/or any Antitrust Authority, the FCC
and/or State PUC with respect to such transactions.

( c) As soon as practicable after the date hereof, but in no event later than
twenty (20) business days after the date hereof, the Company, Cable Buyer, Metro Parent and
Merger Sub shall prepare and submit to the Local Franchising Authorities FCC Form 394
transfer applications, or such other applications, notices and/or requests, as the parties reasonably
agree are appropriate in order to obtain the LF A Approvals, and the Company, Cable Buyer,
Metro Parent and Merger Sub shall cooperate with each other to provide any information
required by such applications.
(i) Each of the Company, Cable Buyer, Metro Parent and Merger Sub

shall use their respective reasonable best efforts to obtain the LF A Approvals as expeditiously as
possible.
(ii) The Company, Cable Buyer, Metro Parent and Merger Sub shall

cooperate fully with each other in obtaining the LF A Approvals, including by helping each other
to arrange and facilitate negotiations with the applicable Local Franchising Authorities.
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(iii) None of the Company, Cable Buyer, Metro Parent or Merger Sub

shall, without the prior written consent of the other parties hereto, (A) propose or agree to any
amendments, conditions or modifications to the Franchises, (B) agree to any extension(s) of the
l20-day period under the Communications Act for a Local Franchising Authority to act upon an
LF A Approval application or (C) make any proposals or take other actions that would reasonably
be expected to (x) adversely affect the likelihood that the LF A Approval wil be granted or (y)
delay the grant of any such LF A Approval beyond the 120-day period following submission of
the FCC Form 394 transfer application.
(iv) At the outset of any communications and/or discussions with any

Local Franchising Authority and as reasonably appropriate throughout such communications and
discussions, (A) each of Cable Buyer, Metro Parent and Merger Sub shall reiterate to such Local
Franchising Authority the wilingness and ability of Cable Buyer, Metro Parent and Merger Sub
to accept and assume all of the obligations of such Franchise, without material amendment,

modification or imposition of any additional material obligations or commitments and (B) each
of the Company, Cable Buyer, Metro Parent and Merger Sub shall reiterate that it desires to
secure the LF A Approval as expeditiously as possible, and in no event later than the end of the
120-day period following submission of the Form 394 transfer application and other required
information to the applicable Local Franchising Authority. If, at any time, a Local Franchising
Authority indicates that it wil approve the transfer of a Franchise in such form as it exists as of
the date hereof without amendment, modification or imposition of any additional obligations or
commitments, then the Company, Cable Buyer, Metro Parent and Merger Sub shall agree to
accept the transfer approval on such terms.

(d) The Company, Cable Buyer, Metro Parent and Merger Sub shall permit
counsel for the other parties hereto reasonable opportunity to review in advance, and consider in
good faith the views of the other parties in connection with, any proposed written
communication to any Governental Entity. Each of the Company, Cable Buyer, Metro Parent

and Merger Sub agrees, to the extent reasonably possible, not to participate in any substantive
meeting or discussion, either in person or by telephone, with any Governmental Entity in
connection with the transactions contemplated by this Agreement unless it consults with the
other parties hereto in advance and, to the extent not prohibited by such Governental Entity,

gives the other parties reasonable advance notice of such meeting or discussion and the
opportunity to attend and participate therein. Upon receipt of prior notice thereof, each of the
Company, Cable Buyer, Metro Parent and Merger Sub shall ensure that its appropriate officers

and employees shall be available to attend, as the Company, Cable Buyer, Metro Parent, Merger
Sub or the applicable Governental Entity may reasonably request, any scheduled hearings or
meetings in connection with obtaining any FCC Approvals, State PUC Approvals or LF A
Approvals. Notwithstanding anything to the contrary in this Section 5.6, materials provided to
the other party or its outside counsel may be redacted to remove any estimate of the valuation of
the Company, its business or its capital stock, or the identities of other potential acquirers. The
parties shall take reasonable efforts to share information protected from disclosure under the
attorney-client privilege, work product doctrine, joint defense privilege or any other privilege
pursuant to this Section 5.6 so as to preserve any applicable privilege. As soon as reasonably
practicable following the date hereof, the Company, Cable Buyer, Metro Parent and Merger Sub
shall negotiate in good faith the terms of, and enter into, a joint defense agreement regarding
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certain matters of common interest ansing from the transactions contemplated by this
Agreement.
( e) In furtherance and not in limitation of the covenants of the parties

contained in this Section 5.6, if any administrative or judicial action or proceeding, including any
proceeding by a private party, is instituted (or threatened to be instituted) challenging any

transaction contemplated by this Agreement as violative of any Regulatory Law, each of the
Company, Cable Buyer and Metro Parent shall cooperate in all respects with each other and shall
use their respective reasonable best efforts to contest and resist any such action or proceeding
and to have vacated, lifted, reversed or overturned any decree, judgment, injunction or other

order, whether temporary, preliminary or permanent, that is in effect and that prohibits, prevents
or restricts consummation of the transactions contemplated by this Agreement. Notwithstanding
the foregoing or any other provision of this Agreement, nothing in this Section 5.6 shall

limit a

party's right to terminate this Agreement pursuant to Section 7.1 (b) or Section 7 .l( c) so long as
such party has, prior to such termination, complied with its obligations under this Section 5.6.
(f) Except as expressly contemplated by this Agreement, neither Parent nor

the Company shall, and each shall cause its respective affiiates not to, take any action (including
businesses or assets) which would reasonably be expected to prevent or delay
any acquisition of
the consummation of the transactions contemplated by this Agreement due to the actions of any

Antitrust Authority, State PUC or the FCC. Cable Buyer, Metro Parent and the Company
acknowledge and agree that in the event that any affiliate of Cable Buyer, Metro Parent or the
Company takes any such action that it shall be deemed to be a breach of this Agreement by
Cable Buyer, Metro Parent or the Company, as appropriate.
(g) For purposes of this Agreement, "Regulatory Law" means the Sherman

Act of 1890, the Clayton Antitrust Act of 1914, the HSR Act, the Federal Trade Commission Act
of 1914, the Communications Act, and all other federal, state, local or foreign statutes, rules,

regulations, orders, decrees, administrative and judicial doctrines and other Laws, including
without limitation (i) any antitrust, competition or trade regulation Laws that are designed or

intended to (A) prohibit, restrict or regulate actions having the purpose or effect of
monopolization or restraint of trade or lessening competition through merger or acquisition or
(B) protect the national security or the national economy of any nation, and (ii) any Laws
designed or intended to regulate the telecommunications and/or cable industries.
Directors shall take all
action necessary to ensure that no "fair price," "moratorium," "control share acquisition" or other
Section 5.7 Takeover Statute. The Company and its Board of

form of anti-takeover statute or regulation is or becomes applicable to this Agreement or the
transactions contemplated by this Agreement. If any such statute or regulation becomes

applicable to this Agreement or the transactions contemplated by this Agreement, each of the
Company and the members of its Board of Directors shall grant such approvals and take such
actions necessary so that the transactions contemplated by this Agreement may be consummated
as promptly as practicable on the terms and conditions contemplated by this Agreement and
otherwise act to eliminate or minimize the effects of such statute or regulation on the transactions
contemplated by this Agreement.
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Section 5.8 Public Announcements. The Parents and the Company agree to issue a

joint press release announcing this Agreement. The Company and the Parents wil consult with
and provide each other the reasonable opportunity to review and comment upon any press release
or other public statement, filing or comment prior to the issuance of such press release or other
public statement, filing or comment relating to this Agreement or the transactions contemplated
by this Agreement and shall not issue any such press release or other public statement, fiing or
comment prior to such consultation except, in each case, as may be required by applicable Law
or by obligations pursuant to any listing agreement with, or requirement of, the NASDAQ Stock
Market; provided, however, neither Parents' nor Merger Sub's consent shall be required, nor
shall the Company be required to consult with either Parent or Merger Sub in connection with, or

provide either Parent or Merger Sub an opportnity to review or comment upon, any press
release or other public statement, fiing or comment to be issued or made with respect to any
Alternative Proposal or with respect to any Change of Recommendation. Notwithstanding the
foregoing, without the prior consent of the other parties, the Company (a) may communicate
with customers, vendors, suppliers, financial analysts, investors and media representatives in a

manner consistent with its past practice in compliance with applicable Law and (b) may
disseminate the information included in a press release or other document previously approved
for external distribution by either Parent.
Section 5.9

Indemnification and Insurance.

(a) Each of the Parents and Merger Sub agree that all rights to exculpation,
indemnification and advancement of expenses now existing in favor of each person who is now
or has been prior to the date hereof, or who becomes prior to the Effective Time, a director or
officer of the Company or its Subsidiaries (each an "Indemnified Party") as provided in their
respective certificates of incorporation or by-laws or other similar organizational documents or in
any agreement identified on Section 5.9 of the Company Disclosure Schedule shall survive the
Acquisition Transactions and shall continue in full force and effect. Except as otherwise

required by applicable Law, for a period of six (6) years from the Effective Time, Metro Parent
and the Surviving Corporation shall cause the certificate of incorporation and by-laws and
similar organizational documents of the Surviving Corporation and its Subsidiaries to contain
provisions no less favorable to the Indemnified Parties with respect to exculpation, limitation of
incorporation and by-laws or
liabilities and indemnification than are set forth in the certificate of
similar organizational documents of the Company and its Subsidiaries in effect as of the date

hereof, and shall not amend, repeal or otherwise modify any such provisions in any manner that
would adversely affect the rights thereunder of any person who is now or has been prior to the

date hereof, or who becomes prior to the Effective Time, a director or officer of the Company or
any of its Subsidiaries; provided, however, that all rights to indemnification in respect of any

Action pending or asserted or any claim made within such period shall continue until the
disposition of such Action or resolution of such claim. From and after the Effective Time, each
of
the Parents shall be jointly and severally liable for, and Metro Parent shall cause the Surviving
Corporation and its Subsidiaries to honor, in accordance with their respective terms, each of the
covenants contained in this Section 5.9 without limit as to time.

(b) From and after the Effective Time, each of the Parents and the Surviving
Corporation shall, to the fullest extent permitted under applicable Law, indemnify and hold
harmless each person who is now or has been prior to the date hereof, or who becomes prior to
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the Effective Time, an Indemnified Party against any costs or expenses (including advancing

attorneys' fees and expenses in advance of the final disposition of any claim, suit, proceeding or
investigation to each Indemnified Party to the fullest extent permitted by Law), judgments, fines,
losses, claims, damages, liabilities and amounts paid in settlement in connection with any Action
arising out of, relating to or in connection with the fact that such person is or was a director or
the Company as a director or officer
officer of
the Company or is or was serving at the request of

of another corporation, partnership, limited liability company, joint venture, trust or other
enterprise, whether asserted or claimed prior to, at or after the Effective Time. In the event of
any such Action, (i) each of the Parents and the Surviving Corporation shall cooperate with the

Indeniified Party in the defense of any such Action and (ii) neither of the Parents nor the
Surviving Corporation shall settle, compromise or consent to the entry of any judgment in any
Action pending or threatened in writing to which an Indemnified Party is a party (and in respect
of which indemnification could be sought by such Indemnified Party hereunder), unless such
settlement, compromise or consent includes an unconditional release of such Indemnified Party
from all
liability arising out of such Action or such Indemnified Party otherwise consents.
(c) For a period of six (6) years from the Effective Time, the Surviving

Corporation shall maintain (and Metro Parent shall cause to be maintained) in effect the current
policies of directors' and offcers' liability insurance and fiduciary liability insurance maintained
by the Company and its Subsidiaries with respect to matters arsing on or prior to the Effective
Time (provided that Metro Parent or the Surviving Corporation may substitute therefor polices of

at least the same coverage with respect to matters existing or occurrng at or prior to the
Effective Time, including a "tail" policy); provided, however, that after the Effective Time,
neither Metro Parent nor the Surviving Corporation shall be required to pay annual premiums in
excess of 300% of the last annual premium paid by the Company prior to the date hereof in
respect of the coverages required to be obtained pursuant hereto, but in such case shall purchase
as much coverage as reasonably practicable for such amount. At the Company's option, the
Company may purchase at or prior to the Effective Time, a six-year prepaid "tail" policy on
terms and conditions providing substantially equivalent benefits as the current policies of

directors' and officers' liability insurance and fiduciary liability insurance maintained by the
Company and its Subsidiaries with respect to matters arising on or before the Effective Time,

covering without limitation the transactions contemplated by this Agreement; provided that the
premium for any such "tail" policy shall not be in excess of 300% of the last annual premium
paid by the Company prior to the date hereof in respect of the coverages required to be obtained
pursuant hereto. If such "tail" prepaid policy has been obtained by the Company prior to the
Effective Time, it shall be deemed to satisfy all obligations to obtain insurance pursuant to this
Section 5.9 and Metro Parent shall cause such policy to be maintained in full force and effect, for
its full term, and cause all obligations thereunder to be honored by the Surviving Corporation,
and no other party shall have any further obligation to purchase or pay for insurance hereunder.
(d) The Surviving Corporation shall pay all reasonable expenses, including

reasonable attorneys' fees, that may be incurred by any Indemnified Party in enforcing the
indemnity and other obligations provided in this Section 5.9.
( e) The rights of each Indemnified Party hereunder shall be in addition to, and

not in limitation of, any other rights such Indemnified Party may have, as of the date hereof,
under the certificate of incorporation or by-laws or similar organizational documents of the
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Company or any of its Subsidiaries or the Surviving Corporation or any of its Subsidiaries, any
other indemnification agreement or arrangement, the DGCL or otherwise. The provisions of this
Section 5.9 shall survive the consummation of the Acquisition Transactions and expressly are
the Indemnified Parties.
intended to benefit, and are specifically enforceable by, each of
(f) In the event Metro Parent, the Surviving Corporation or any of their

respective successors or assigns (i) consolidates with or merges into any other person and shall
not be the continuing or surviving corporation or entity in such consolidation or merger or (ii)
transfers all or substantially all of its properties and assets to any person, then, and in either such
case, proper provision shall be made so that the successors and assigns of Metro Parent or the
Surviving Corporation, as the case may be, shall assume the obligations set forth in this
Section 5.9.

(g) Notwithstanding anything to the contrary set forth in this Section 5.9, in
the event Cable Buyer or Cable Opco or any of their respective successors or assigns (i)
consolidates with or merges into any other person (other than Sponsor or any of Sponsor's

affiliates), and shall not be the continuing or surviving corporation or entity in such consolidation
or merger or (ii) transfers all or substantially all of its properties and assets to any person (other
than Sponsor or any of Sponsor's affiliates), then, and in either such case, all of Cable Buyer's

and its Subsidiaries' obligations under this Section 5.9 shall cease and be of no further effect as
of immediately prior to the consummation of such consolidation, merger or transfer.
Nothing contained in this Agreement shall give
either Parent, directly or indirectly, the right to control or direct the operations of the Company
or any of its Subsidiaries prior to the Effective Time.
Section 5.10 Control

of

Operations.

Section 5.11 Financing.

(a) Subject to the terms and conditions of this Agreement, each of Cable

Buyer, Metro Parent and Merger Sub shall, and shall cause each of its affiliates to, use its
reasonable best efforts to obtain the Metro Equity Financing and the Metro Debt Financing
(together, the "Metro Financing") and the Cable Equity Financing and the Cable Debt Financing
(together, the "Cable Financing"), as applicable, on the terms and conditions described in the

Financing Commitments, including using its reasonable best efforts to (i) comply with its
obligations under the applicable Financing Commitments, (ii) maintain in effect the applicable
Financing Commitments, (iii) negotiate and enter into definitive agreements with respect to the
applicable Financing Commitments on terms and conditions not materially less favorable, in the

aggregate and taken as a whole, to Cable Buyer, Metro Parent and Merger Sub than those
contained in the applicable Financing Commitments, (iv) satisfy on a timely basis all conditions
applicable to Cable Buyer, Metro Parent and Merger Sub contained in the applicable Financing
Commitments (or any definitive agreements related thereto) within their control, including the
payment of any commitment, engagement or placement fees required as a condition to the Metro
Financing and the Cable Financing, as applicable, and (v) upon satisfaction of such conditions,

and the conditions set forth in Section 6.1 and Section 6.3 (other than those conditions that by
their nature are to be satisfied at the Closing, but subject to the satisfaction or waiver of such

conditions), enforce all of its rights under the applicable Financing Commitments (or any
definitive agreements related thereto) and consummate the applicable Financing at or prior to the
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Closing Date, but in no event later than the End Date (it being understood that it is not a
condition to Closing under this Agreement, nor to the consummation of the Cable Transfer or the
Merger, for Cable Buyer, Metro Parent or Merger Sub to obtain the Financing or any Alternative
Debt Financing; provided, that in no event shall Cable Buyer, Metro Parent or Merger Sub be
required to consummate the Closing any earlier than the second (2nd) business day immediately
following the end of the Marketing Period). The Parents shall keep the Company informed on a

reasonable basis and in reasonable detail of the status of its efforts to arrange the Financing
(including providing the Company with copies of all definitive agreements and other documents
related to the Financing). The Parents shall give the Company prompt notice upon having
knowledge of any breach by any party of any of the Financing Commitments or any termination
of any of

the Financing Commitments. Other than as set forth in Section 5.11(b), neither Parent

shall, without the prior written consent of the Company (not to be unreasonably withheld,
conditional or delayed), amend, modify, supplement or waive any of the conditions or
contingencies to funding contained in the Financing Commitments (or any definitive agreements
related thereto) or any other provision of, or remedies under, the Financing Commitments (or any
definitive agreements related thereto), in each case to the extent such amendment, modification,
supplement or waiver would reasonably be expected to have the effect of (A) adversely affecting
in any material respect the ability of Cable Buyer, Metro Parent or Merger Sub to timely

consummate the transactions contemplated by this Agreement, (B) amending, modifying,
supplementing or waiving the conditions or contingencies to the Financing in a manner

materially adverse to the Company or the holders of Shares or (C) materially delaying the
Effective Time or the Closing. In the event all conditions applicable to the Financing

Commitments have been satisfied and all of the conditions set forth in Section 6.1 and Section
6.3 (other than those conditions that by their nature are to be satisfied at the Closing, but subject
to the satisfaction or waiver of such conditions) have been satisfied (or waived), each of Cable
Buyer and Metro Parent shall use its reasonable best efforts to cause the Lenders and Sponsor to
fund the Metro Financing and the Cable Financing, as applicable, required to consummate the
Cable Transfer, the Merger and the other transactions contemplated by this Agreement

(including by taking enforcement action to cause the persons providing the Metro Financing and
the Cable Financing, as applicable, to fund such Financing).
(b) Each of Cable Buyer, Metro Parent and Merger Sub may, and if all or any

portion of the Debt Financing becomes unavailable (other than due to the failure of a condition to

the consummation of the Debt Financing resulting from a breach of the representations,
warranties, covenants or agreements of the Company set forth in this Agreement, in each case,
after providing ten (10) days' (or such shorter period of time as may then exist under the Debt
Financing) written notice to the Company and a reasonable opportnity to cure), each of Cable

Buyer, Metro Parent and Merger Sub shall use its reasonable best efforts to, (i) arrange to
promptly obtain the Debt Financing or such portion of the Debt Financing from alternative
sources, which may include one or more of a senior secured debt financing, an offering and sale
of notes, or any other financing or offer and sale of other debt securities, or any combination
thereof, in an amount sufficient, when added to the portion of the Financing that is available,

together with any cash or cash equivalents held by the Company (not needed for other purposes)

at the Effective Time, to pay in cash all amounts required to be paid by Cable Buyer, Metro

Parent, Merger Sub and the Surviving Corporation in connection with the transactions
contemplated by this Agreement ("Alternative Debt Financing") and (ii) obtain a new financing
commitment letter (the "Alternative Debt Commitment Letter") and a new definitive agreement
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with respect thereto that provides for financing (A) on terms not materially less favorable, in the
aggregate, to the Parents and Merger Sub, (B) containing conditions to draw and other terms that
would reasonably be expected to affect the availability thereof that (1) are not more onerous,
taken as a whole, than those conditions and terms contained in the Debt Financing Commitments
as of the date hereof and (2) would not reasonably be expected to materially delay the Effective
Time or the Closing and (C) in an amount that is sufficient, when added to the portion of the
Financing that is available, together with any cash or cash equivalents held by the Company as of
the Effective Time, to pay in cash all amounts required to be paid by Cable Buyer, Metro Parent,
Merger Sub and the Surviving Corporation in connection with the transactions contemplated by
this Agreement. In such event, the term "Debt Financing" as used in this Agreement shall be
deemed to include any Alternative Debt Financing (and consequently the term "Financing" shall
include the Equity Financing and the Alternative Debt Financing), and the term "Debt Financing
Commitments" as used in this Agreement shall be deemed to include any Alternative Debt
Commitment Letter.

( c) The Company wil, and wil cause its Subsidiaries to, and wil request

their respective Representatives to, cooperate reasonably with Cable Buyer, Metro Parent,

Merger Sub and their authorized Representatives in connection with the arrangement and closing
of the Debt Financing (including any Alternative Debt Financing), including, without limitation,
(i) assisting in the preparation for and participating on reasonable advance notice in a reasonable

number of lender and investor meetings, presentations, road shows, due diligence sessions,
meetings with rating agencies and similar events, and providing reasonable assistance to the
Parents in obtaining any ratings contemplated by the Debt Financing; (ii) furnishing information
(including financial statements) reasonably required to be included in, and providing reasonable
assistance with, the preparation of offering memoranda, private placement memoranda, bank
information memoranda, prospectuses, rating agency presentations and similar documents;
provided that any private placement memoranda or prospectuses in relation to high yield debt
securities need not be issued by the Company or any of its Subsidiaries prior to the Effective
Time; provided further that any such memoranda or prospectuses shall contain disclosure and
financial statements with respect to the Company or the Surviving Corporation reflecting the

Surviving Corporation and/or its Subsidiaries as the obligor or obligors; (iii) without limitation
of clause (ii) above, as promptly as reasonably practicable, furnishing the Parents and their

Lenders with financial and other information regarding the Company and its Subsidiaries as may
be reasonably requested by the Parents (including in connection with the Parents' preparation of
pro forma financial statements), including annual and interim financial statements, financial data,
audit reports and other information of the type required by Regulation S-X promulgated under

the Securities Act and Regulation S-K for a registered public offering, and of type and form
customarily included in private placements under Rule 144A, to consummate the Debt Financing
contemplated by the Financing Commitments, or as otherwise reasonably required in connection
with the Debt Financing and the transactions contemplated by this Agreement or as otherwise
necessary in order to assist in receiving customary "comfort" (including "negative assurance"
comfort) from independent accountants in connection with the Debt Financing contemplated by
the Financing Commitments, including the Segment Financial Statements and the Pro Forma
Segment Financial Information (each as defined in Section 5 .11( d)) (all such foregoing
information in this clause (iii), the "Required Information"), and any other financial statements
or other information reasonably requested by the Lenders in connection with the Debt Financing;
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(iv) using reasonable best efforts to obtain customary accountants' comfort letters, appraisals and
surveys (including providing reasonable access to the Parents and their respective agents to all

owned real property for such purposes), title insurance and other documentation and items
relating to the Debt Financing as reasonably requested by the Parents and, if requested by the
Parents or Merger Sub, to cooperate with and assist the Parents or Merger Sub in obtaining such
documentation and items; (v) arranging for consents of accountants for appropriate use of their
reports in any materials relating to the Debt Financing and reasonably facilitating the pledging or
the re-affirmation of the pledge of collateral (including cooperation in connection with the payoff of existing indebtedness and the release of related Liens); (vi) taking commercially

reasonable actions necessary to (A) permit the Lenders to evaluate the Company's and its
Subsidiaries' current assets, cash management and accounting systems, policies and procedures
relating thereto for the purposes of establishing collateral arrangements as of the Effective Time
and (B) assist the Parents to establish or maintain, effective as of the Effective Time, bank and
other accounts and blocked account agreements and lock box arrangements in connection with
the Financing; and (vii) taking all corporate actions, subject to the occurrence of the Effective
Time, reasonably requested by the Parents that are necessary or customary to permit the

consummation of the Debt Financing, including any high yield financing, and to permit the
proceeds thereof, together with the cash or cash equivalents of the Company and its Subsidiaries

(not needed for other purposes), to be made available to the Company on the Closing Date to
consummate the Cable Transfer and the Merger. The Company agrees that it wil supplement
and keep current the Required Information on a reasonably periodic basis and provide any
supplements reasonably requested by the Parents so that the Parents may access the financing
markets. Any information provided to Cable Buyer, Metro Parent or Merger Sub pursuant to this
Section 5.11 ( c) shall be subject to the Confidentiality Agreement. The Company and its
Representatives shall be given a reasonable opportunity to review and comment on any financing
documents and any materials that are to be presented during any meetings conducted in
connection with the Financing, and the Parents shall give due consideration to all reasonable
additions, deletions or changes suggested thereto by the Company and its Representatives. Cable
Buyer, Metro Parent and Merger Sub acknowledge and agree that the Company and its affiliates
and their respective Representatives shall not have any responsibility for, or incur any liability to
any person under or in connection with, the arrangement of the Financing or any alternative
financing that Cable Buyer, Metro Parent or Merger Sub may raise in connection with the

transactions contemplated by this Agreement, and that Cable Buyer, Metro Parent and Merger
Sub shall indemnify and hold harmless the Company, its Subsidiaries and their respective
Representatives from and against any and all losses suffered or incurred by them in connection
with the arrangement of the Financing or any alternative financing (other than to the extent such
losses arise from the wilful misconduct or gross negligence of the Company, its Subsidiaries or
their respective Representatives, as determined by a final, nonappealable judgment by a court of
competent jurisdiction) and any information utilized in connection therewith (other than

information provided by the Company or its Subsidiaries expressly for use in connection
therewith). The Company consents, prior to the termination of this Agreement, to the reasonable

use of the Company's and its Subsidiaries' logos in connection with the arrangement of the
Financing in a manner customary for such financing transactions. Nothing in this Section
5.11 ( c) shall require the Company or any of its Subsidiaries to provide any assistance which

would interfere unreasonably with the business or operations of the Company or any of its
Subsidiares.
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(d) The "Segment Financial Statements" shall refer collectively to (i) the
audited statements of income, equity and cash flows of the Cable Business for the fiscal years
ended December 31, 2008 and December 31, 2009 and the audited balance sheets of the Cable
Business as of December 31, 2008 and December 31, 2009, together with unaudited balance
sheets and statements of income, equity and cash flows of the Cable Business as of or for any
subsequent interim periods, and (ii) the audited statements of income, equity and cash flows of
the Fiber Business for the fiscal years ended December 31, 2008 and December 31, 2009 and the
audited balance sheets of the Fiber Business as of December 31, 2008 and December 31, 2009,
together with unaudited balance sheets and statements of income, equity and cash flows of the
Fiber Business as of or for any subsequent interim periods. The "Pro Forma Segment Financial
Information" shall refer to separate pro forma financial statements in accordance with Rule 1101 of Regulation S-X for each of the Cable Business and the Fiber Business, giving effect to
these segments as stand-alone entities and the Debt Financing, as applicable, as of January 1,
2009 and any applicable interim period.
(e) In no event shall Cable Buyer, Metro Parent, Merger Sub or Sponsor (i)
retain any financial advisor on an exclusive basis other than advisors to which the Special

Committee consents (which consent shall not be unreasonably withheld, delayed or conditioned)
or (ii) enter into any exclusivity, lock-up or other similar agreement, arrangement or

understanding, with any bank or investment bank or other potential provider of debt or equity
financing that could reasonably be expected to prevent such provider from providing or seeking
to provide such financing to any third party in connection with a transaction relating to the
Company or its Subsidiaries, in connection with the Cable Transfer, the Merger or the other
transactions contemplated by this Agreement.
Section 5.12 Notification of Certain Matters. The Company shall give prompt notice

to the Parents and Merger Sub, and the Parents and Merger Sub shall give prompt notice to the
Company, of (a) the occurrence or non-occurrence of any event whose occurrence or nonoccurrence, as the case may be, would reasonably be expected to cause any representation or
warranty of such party contained in this Agreement to be untrue or inaccurate in any material
respect or would reasonably be expected to cause any condition set forth in Article VI not to be
satisfied as of the Closing, and (b) any material failure of the Company, Cable Buyer, Metro
Parent or Merger Sub, as the case may be, or any officer, director, employee or agent thereof, to
comply with or satisfy any covenant, condition or agreement to be complied with or satisfied by
it hereunder; provided, however, that the delivery of any notice pursuant to this Section 5.12
shall not affect the representations, warranties, covenants or agreements of the parties or the
conditions to the obligations of the parties under this Agreement or otherwise limit or affect the
remedies available hereunder to the parties.

Merger Sub. Metro Parent shall take all action necessary
to cause Merger Sub to perform its obligations under this Agreement and to consummate the
Section 5.13 Obligations of

Merger on the terms and conditions set forth in this Agreement.
Section 5.14 Rule 16b-3. Prior to the Effective Time, the Company shall be permitted

to take such steps as may be reasonably necessary or advisable hereto to cause dispositions of

Company equity securities (including derivative securities) pursuant to the transactions
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contemplated by this Agreement by each individual who is a director or officer of the Company
to be exempt under Rule 16b-3 promulgated under the Exchange Act.
Section 5.15 Delisting. Metro Parent shall cause the Company's securities to be

delisted from the NASDAQ Stock Market and deregistered under the Exchange Act at or as soon
as practicable following the Effective Time.
this Agreement,
the parties hereto acknowledge and agree that if the Marketing Period has not ended at the time
of the satisfaction or waiver of the conditions set forth in Article VI (other than those conditions
that by their nature are to be satisfied at the Closing but subject to the satisfaction or waiver of
Section 5.16 Marketing Period. Subject to the terms and conditions of

such conditions at the Closing), the Closing shall occur on the earlier to occur of (a) a date
during the Marketing Period specified by the Parents on no less than three (3) business days prior
written notice to the Company and (b) the second (2nd) business day immediately following the
this Agreement), subject
the Marketing Period (as it may be extended under the terms of
end of
in each case to the satisfaction or waiver of all of the conditions set forth in Article VI for the
Closing as of the date determined in accordance with clause (a) or (b) above, or on such other
date, time or place as the Company and the Parents may agree in writing. The term "Marketing
Period" shall mean the first period of thirty- five (35) consecutive calendar days after the date of
this Agreement, beginning on the later of (x) the delivery of the Required Information and (y) the
first business day following the date on which the conditions set forth in Section 6.1 (other than
the conditions set forth in Section 6.l(d)) and Section 6.3 have been satisfied (other than those
conditions that by their nature are to be satisfied at Closing), throughout and at the end of which
(i) the Parents shall have (and their Lenders or other Financing sources shall have) access to the
Required Information (it being understood that if at any time during the Marketing Period (A)

the Required Information becomes stale, ceases to comport with the SEC requirements that
would apply to a registered public offering of debt securities or otherwise does not include the
"Required Information", as defined, (B) the Required Information does not include audited

financial statements of the Company and its Subsidiaries or the Cable Business as a stand-alone
entity or the Fiber Business as a stand-alone entity, as of and for the year ended December 31,
2009, (C) the independent registered public accounting firm for the Company, or for the Cable
Business as a stand-alone entity, or for the Fiber Business as a stand-alone entity, shall have
withdrawn its audit opinion with respect to the most recently issued audited consolidated

financial statements of the Company, the Cable Business as a stand-alone entity or the Fiber
Business as a stand-alone entity, as the case may be, (D) the Company shall have been
delinquent in filing any periodic report or material current report with the SEC required under
the Exchange Act, (E) the Company shall have announced any intention to restate any material
financial information included in the Required Information or that any such restatement is under
consideration, then the Marketing Period shall not be deemed to have occurred and shall be
deemed to have commenced only when such deficiency or condition has been cured or no longer

exists) and (ii) the conditions set forth in Section 6.1 (other than the conditions set forth in
Section 6.l(d)) and Section 6.3 are satisfied (other than those conditions that by their nature are
to be satisfied at Closing); provided that the Marketing Period shall end on any earlier date on
which the Debt Financing is consummated; and provided further that if the Company shall in
good faith reasonably believe it has delivered the Required Information, it may deliver to the
Parents a written notice to that effect (stating when it believes it completed such delivery), in
which case the Required Information wil be deemed to have been delivered on the date of such
65

notice unless the Parents in good faith reasonably believe the Company has not completed

delivery of the Required Information and, within three (3) business days after the delivery of
such notice by the Company, deliver a written notice to the Company to that effect (stating with
specificity which Required Information the Company has not delivered).

ARTICLE VI
CONDITIONS TO THE ACQUISITION TRASACTIONS

Section 6.1 Conditions to Each Party's Obligation to Effect the Acquisition
Transactions. The respective obligations of each party to effect the Acquisition Transactions

shall be subject to the fulfillment (or waiver in writing by all paries, to the extent permitted by
applicable Law) on or prior to the Closing Date of the following conditions:

(a) The Company Stockholder Approval shall have been obtained in
incorporation and by-laws of

accordance with the DGCL and the certificate of

the Company.

(b) No statute, rule, regulation, order, injunction or decree shall have been
enacted, entered, promulgated or enforced by any Governental Entity that prohibits or makes
ilegal consummation of the Acquisition Transactions and shall continue to be in effect.
( c) Any applicable waiting period under the HSR Act shall have expired or

been earlier terminated.

(d) The FCC Approvals, the State PUC Approvals, the LF A Approvals and
the consents of any other Governental Entity described on Section 6.l(d) of the Company
Disclosure Schedule shall have become effective and shall remain in effect.

Section 6.2 Conditions to Obligation of the Company to Effect the Acquisition
Transactions. The obligation of the Company to effect the Acquisition Transactions is further
subject to the fulfillment (or waiver, in whole or in part, in writing by the Company, to the extent
permitted by applicable Law) on or prior to the Closing Date of the following further conditions:
(a) The representations and warranties of Cable Buyer, Metro Parent and

Merger Sub set forth herein or in any other document delivered pursuant hereto shall be true and
correct both when made and at and as of the Closing Date, as if made at and as of such time

(except to the extent expressly made as of an earlier date, in which case as of such date), except
where the failure of such representations and warranties to be so true and correct (without giving
effect to any limitation as to "materiality" or "material adverse effect" qualifiers set forth therein)
would not have, individually or in the aggregate, a Parent Material Adverse Effect.
(b) Each of Cable Buyer, Metro Parent and Merger Sub shall have in all

material respects performed all obligations and complied with all covenants required by this
Agreement to be performed or complied with by it on or prior to the Closing Date.
(c) Each of Cable Buyer, Metro Parent and Merger Sub shall have delivered

to the Company a certificate, dated as of the Closing Date and signed by its Chief Executive
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Officer or another senior officer, certifying to the effect that the conditions set forth in
Section 6.2(a) and Section 6.2(b) have been satisfied.
Section 6.3 Conditions to Obligations of the Parents and Merger Sub to Effect the

Acquisition Transactions. The obligations of the Parents and Merger Sub to effect the
Acquisition Transactions are further subject to the fulfillment (or waiver, in whole or in part, in
writing by the Parents and Merger Sub, to the extent permitted by applicable Law) on or prior to
the Closing Date of the following further conditions:
(a) The representations and warranties of the Company set forth in: (i) the
final two sentences of Section 3.2(a) (Capital Stock) and the first sentence of Section 3.10

(Absence of Certain Changes or Events) shall be true and correct in all respects as of the Closing
made on and as of
the Closing Date; (ii) Section 3.26 (2009 Segment Results) shall be
true and correct in all material respects as of the Closing Date as if made on and as of the Closing
Date; (iii) Section 3.19 (Required Vote of the Company Stockholders) and Section 3.22 (Section
203 of
the DGCL) shall be true and correct both when made and at and as ofthe Closing Date, as
if made at and as of such time; (iv) Section 3.1 (Qualification; Organization; Subsidiaries; etc.),
Section 3.2 (Capital Stock) (other than the final two sentences of Section 3.2(a)), Section 3.3(a)
(Corporate Authority Relative to This Agreement; No Violation) and Section 3.21 (Finders or
Brokers), disregarding all qualifications contained therein relating to materiality or Company
Material Adverse Effect, shall be true and correct in all material respects both when made and at
and as ofthe Closing Date, as if made at and as of such time (except to the extent expressly made
as of an earlier date, in which case as of such date); and (v) Article III hereof (other than the
Sections of Article III described in clauses (i)-(iv) above), shall be true and correct both when
made and at and as of the Closing Date, as if made at and as of such time (except to the extent
expressly made as of an earlier date, in which case as of such date), except in the case of this
clause (v) where the failure to be so true and correct (without giving effect to any limitation as to
"materiality" or "material adverse effect" qualifiers set forth therein) has not resulted in or would
not reasonably be expected to result in, individually or in the aggregate, a Company Material
Date as if

Adverse Effect.

(b) The Company shall have in all material respects performed all obligations
and complied with all covenants required by this Agreement to be performed or complied with
by it on or prior to the Closing Date.
( c) Since the date of this Agreement, there shall not have occurred and be

continuing any facts, circumstances, events, conditions, occurrences or changes that have had or
would reasonably be expected to have, individually or in the aggregate, a Company Material
Adverse Effect.

(d) The Company shall have delivered to the Parents a certificate, dated as of
the Closing Date and signed by its Chief Executive Officer or Chief Financial Officer, certifying
to the effect that the conditions set forth in Section 6.3(a), Section 6.3(b) and Section 6.3(c) have
been satisfied.
Section 6.4 Frustration of Closing Conditions. Neither the Company, Cable Buyer,

Metro Parent nor Merger Sub may rely, either as a basis for not consummating the Acquisition
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Transactions or for terminating this Agreement and abandoning the Acquisition Transactions, on
the failure of any condition set forth in Section 6.1, Section 6.2 or Section 6.3, as the case may

be, to be satisfied if such failure was caused by such party's breach of any provision of this
Agreement or failure to use its reasonable best efforts to consummate the Acquisition

Transactions and the other transactions contemplated by this Agreement, as required by and
subject to Section 5.6.

ARTICLE VII
TERMINATION
Section 7.1 Termination or Abandonment. Notwithstanding anything in this

Agreement to the contrary, this Agreement may be terminated and abandoned at any time prior
to the Effective Time, whether before or after any approval of the matters presented in

connection with the Merger or the other Acquisition Transactions by the stockholders of the
Company (unless otherwise indicated below):
(a) by the mutual written consent ofthe Company and the Par,ents;

(b) by either the Company or the Parents if (i) the Effective Time shall not
have occurred on or before September 4, 2010 (the "End Date") and (ii) the party seeking to
terminate this Agreement pursuant to this Section 7.1 (b) shall not have breached in any material
respect its obligations under this Agreement in any manner that shall have proximately caused
the failure to consummate the Acquisition Transactions on or before such date;
(c) by either the Company or the Parents if (i) there shall be any

applicable

United States federal or state Law that makes the transactions contemplated by this Agreement

illegal or otherwise prohibited or (ii) any Governental Entity having competent jurisdiction
shall have entered an injunction or other order permanently restraining, enjoining or otherwise

prohibiting the consummation of the Acquisition Transactions and such injunction or order shall
have become final and non-appealable; provided that the party seeking to terminate this
Agreement pursuant to this Section 7.l(c) shall have used its reasonable best efforts to remove
such injunction;
(d) by either the Company or the Parents if the Company Meeting (including

thereof) shall have concluded and the Company Stockholder
Approval contemplated by this Agreement shall not have been obtained;
any adjournents or postponements

( e) by the Company, if Cable Buyer, Metro Parent or Merger Sub shall have

breached or failed to perform in any material respect any of their respective representations,
warranties, covenants or other agreements contained in this Agreement, which breach or failure
to perform (i) would result in a failure of a condition set forth in Section 6.1 or Section 6.2 and
being cured, within twenty (20) days following
receipt by either Parent of written notice of such breach or failure to perform from the Company
(or if earlier, the End Date); provided that the Company shall not have the right to terminate this
(ii) shall not have been cured, or is not capable of

Agreement pursuant to this Section 7.1

(e)

if it is then in breach of any of its representations,
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warranties, covenants or other agreements contained in this Agreement that would result in the
conditions to Closing set forth in Section 6.1 or Section 6.3 not to be satisfied;
(f) by the Parents, if

the Company shall have breached or failed to perform in

any material respect any of its representations, warranties, covenants or other agreements

contained in this Agreement, which breach or failure to perform (i) would result in a failure of a

condition set forth in Section 6.1 or Section 6.3 and (ii) shall not have been cured, or is not
capable of being cured, within twenty (20) days following receipt by the Company of written
notice of such breach or failure to perform from either Parent (or if earlier, the End Date);
provided the Parents shall not have the right to terminate this Agreement pursuant to this Section
L. if either of the Parents or Merger Sub is then in breach of any of their representations,

warranties, covenants or other agreements contained in this Agreement that would result in the
conditions to Closing set forth in Section 6.1 or Section 6.2 not to be satisfied;
the Company Stockholder Approval, if
the Board of Directors of the Company or the Special Committee shall have effected a Change of
Recommendation; provided, that the Company shall concurrently with a termination pursuant to
(g) by the Company, prior to receipt of

this Section 7.1(g) pay the Termination Fee to the Parents or another person designated in
writing by the Parents;

(h) by the Company, to enter into an Alternative Acquisition Agreement with
respect to a Superior Proposal pursuant to Section 5.3(e); provided that the Company shall
concurrently with a termination pursuant to this Section 7.l(h) pay the Termination Fee to the
Parents or another person designated in writing by the Parents;
(i) by the Parents, if (i) the Company has failed to make the Recommendation

in the Proxy Statement or the Special Committee or the Board of Directors of the Company or
any other authorized committee thereof has effected a Change of Recommendation prior to the
Company Stockholder Approval; (ii) the Special Committee, the Board of Directors of the
Company or any other authorized committee thereof shall have adopted, approved, endorsed or
recommended to the stockholders of the Company an Alternative Proposal; (iii) a tender offer or
exchange offer for outstanding shares of Company Common Stock that would, if consummated
in accordance with its terms, constitute an Alternative Proposal shall have been commenced
(other than by the Parents or any of their respective affiliates) and the Special Committee, the

Board of Directors of the Company or any other authorized committee thereof recommends that
the stockholders of the Company tender their shares in such tender or exchange offer or, within

ten (10) business days after the public anouncement of such tender or exchange offer or, if
earlier, prior to the date of the Company Meeting, the Special Committee, the Board of Directors

of the Company or any other authorized committee thereof fails to recommend against
acceptance of such offer; (iv) the Company enters into an Alternative Acquisition Agreement; or
(v) the Company, the Special Committee, the Board of Directors of the Company or any other
authorized committee thereof shall have publicly announced its intention to do any of the

foregoing;

(j) by the Company, if all of the conditions set forth in Section 6.1 and
Section 6.3 have been satisfied (other than those conditions that by their nature are to be satisfied
by actions taken at the Closing) and the Company has indicated in writing that the Company is
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ready, wiling and able to consummate the transactions contemplated by this Agreement (subject
to the satisfaction or waiver of all of the conditions set forth in Section 6.1 and Section 6.2), and
the Parents and Merger Sub fail to consummate the transactions contemplated by this Agreement
within ten (10) business days following the date on which the Closing should have occurred
pursuant to Section 1.2 (it being understood that during the period of twelve (12) business days

following the date on which the Closing should have occurred pursuant to Section 1.2, the
Parents shall not be entitled to terminate this Agreement pursuant to Section 7.1

(b)). For the

avoidance of doubt, the Company may not exercise the termination right in this Section 7.1 (j if

the Company's failure to comply in any material respect with its obligations under Section
5.11(c) caused or contributed materially to the failure of Cable Buyer, Metro Parent and Merger
Sub to consummate the transactions under the circumstances described herein; or
(k) by the Parents, if after the date of this Agreement, there shall have

occurred any facts, circumstances, events, conditions, occurrences or changes that have had or
would reasonably be expected to have, individually or in the aggregate, a Company Material
Adverse Effect, which (if curable) shall not have been cured by the Company within twenty (20)
days following receipt by the Company of written notice from the Parents of such Company
Material Adverse Effect (or if earlier, the End Date).
Termination.

Section 7.2 Effect of

(a) Notwithstanding any provision ofthis Agreement to the contrary, if:

(i) (A) this Agreement is validly terminated pursuant to

or Section 7.1(f) (due to a breach of Section 5.3 or Section 5.4),
(B) following the execution and delivery of this Agreement and in the case of a termination
pursuant to Section 7 .1 (b) or Section 7.1 (f), prior to such termination, and in the case of a
termination pursuant to Section 7.l(d), prior to the Company Meeting, any bona fide Alternative
Proposal (substituting fifty percent (50%) for the twenty-five percent (25%) thresholds set forth
Section 7.1(b), Section 7.1

(d)

in the definition of "Alternative Proposal") (a "Qualifying Transaction") shall have been

communicated to the Company or a member of the Company's Board of Directors (whether or
not publicly disclosed) and not withdrawn or otherwise abandoned (and, if publicly disclosed,
not publicly withdrawn or otherwise abandoned) and (C) within twelve (12) months following
the termination of this Agreement pursuant to Section 7.1 (b ), Section 7.1 (d) or Section 7.1 (f, as
applicable, either a Qualifying Transaction is consummated or the Company enters into a
definitive agreement providing for any Qualifying Transaction (in each case, whether or not the
Qualifying Transaction was the same Qualifying Transaction referred to in clause (B), and

whether or not during such twelve (12)-month period such Qualifying Transaction is
subsequently consummated); or
(ii) this Agreement is terminated by the Company pursuant to

Section 7.1 (g) or Section 7.1 (h) or by the Parents pursuant to Section 7.1 (i);

then in any such event the Company shall pay to the Parents (or a person designated in writing
by the Parents) by wire transfer of same-day funds a fee equal to the Termination Fee.

"Termination Fee" shall mean an amount equal to ten milion dollars ($10,000,000) if such
termination is effected pursuant to Section 7.l(h) in order to enter into a transaction with respect
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to a Superior Proposal prior to the No-Shop Period Start Date, and shall mean an amount equal to
seventeen milion five hundred thousand dollars ($17,500,000) in all other circumstances. Such
payment shall be made, in the case of a termination referenced in clause (i) above, upon the
earlier of the entry into a definitive agreement with respect to any Qualifying Transaction or the
consummation of any Qualifying Transaction, or in the case of a termination referenced in clause

(ii) above, concurrently with the termination of this Agreement by the Company pursuant to
Section 7.l(g) or Section 7.1 (h) or within two (2) business days after termination of this
Agreement by the Parents pursuant to Section 7.1(i). For the avoidance of doubt, in no event
shall the Company be required to pay the Termination Fee on more than one occasion.

(b) Notwithstanding any provision of this Agreement to the contrary, (i) if this
Agreement is terminated (A) by either the Parents or the Company pursuant to Section 7.l(d), or
(B) by the Parents pursuant to Section 7.1 (k) and (ii) neither Parent nor Merger Sub is in material
breach of any of its representations, warranties, covenants or other agreements contained in this
Agreement that would cause the conditions to Closing set forth in Section 6.1 or Section 6.2 not
to be satisfied, then in such event the Company shall pay to the Parents (or a person designated
immediately available funds an amount equal to the
in writing by the Parents) by wire transfer of

Parent Expense Amount not later than three (3) business days after such termination. The
"Parent Expense Amount" shall mean the actual documented, out-of-pocket expenses incurred
by or on behalf of the Parents or their respective affiliates relating to the transactions
contemplated by this Agreement (including, but not limited to, all reasonable fees and expenses
of the Parents' counsel, accountants, financial advisors, financing sources, hedging

counterparties, experts and consultants) up to a maximum of six milion dollars ($6,000,000).
For the avoidance of doubt, in no event shall the Company be required to pay the Parent Expense
Amount on more than one occasion. If the Company subsequently becomes obligated to pay the
Termination Fee pursuant to Section 7.2(a)(i) above, then the Company shall receive credit to the
extent of
the Parent Expense Amount actually paid to the Parents pursuant to this Section 7.2(b).
(c) Notwithstanding anything to the contrary in this Agreement, in the

circumstances in which the Termination Fee is or becomes payable pursuant Section 7.2(a) or the

Parent Expense Amount is or becomes payable pursuant to Section 7.2(b), the Parents' and
Merger Sub's sole and exclusive remedy (whether at law, in equity, in contract, in tort or

otherwise) against the Company or any of its affiliates with respect to the facts and
circumstances giving rise to such payment obligation shall be payment of the Termination Fee
the Parent Expense Amount pursuant to Section 7.2(b),
as applicable, together with any amounts payable pursuant to Section 7.2(f and/or Section 8.2,
and upon payment in full of such amount, none of Cable Buyer, Metro Parent nor Merger Sub or
any of their respective affiliates nor any other person shall have any rights or claims against the
its affliates (whether at law, in equity, in contract, in tort or otherwise) under
Company or any of
or relating to this Agreement or the transactions contemplated hereby, except to the extent that

pursuant to Section 7.2(a) or payment of

following any payment of the Parent Expense Amount, the Termination Fee subsequently
becomes payable pursuant to Section 7.2(a)(i (but subject to the final sentence of

Section 7.2(b)).
(d) The Parents shall pay, or cause to be paid, to the Company a termination
fee equal to thirty milion dollars ($30,000,000) (the "Parent Termination Fee") if this

Agreement is terminated by the Company pursuant to Section 7.l(e) or Section 7.1(j). Any fee
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due under this Section 7.2(d) shall be paid to the Company or its designee by wire transfer of
same-day funds within two (2) business days after the date of termination of this Agreement
pursuant to Section 7.1

(e)

or Section 7.1(j, as applicable. For the avoidance of doubt, in no

event shall the Parents be required to pay the Parent Termination Fee on more than one occasion.
(e) Notwithstanding anything to the contrary in this Agreement, if Cable

Buyer, Metro Parent and Merger Sub fail to effect the Closing for any reason or no reason or
otherwise breach this Agreement (whether wilfully, intentionally, unintentionally or otherwise)
or fail to perform hereunder (whether wilfully, intentionally, unintentionally or otherwise), then,
except for an order of specific performance as and only to the extent expressly permitted under
Section 8.5, the Company's sole and exclusive remedy (whether at law, in equity, in contract, in
tort or otherwise) against Cable Buyer, Metro Parent, Merger Sub, Sponsor, any Lender (or other
financing source) and any affiliate of any of the foregoing for any breach, loss or damage shall
be to terminate this Agreement and, to the extent and only to the extent provided by

Section 7.2( d) or pursuant to the Limited Guarantee, as applicable, to receive payment of the
Parent Termination Fee from the Parents or Merger Sub (or Sponsor under the Limited

Guarantee), together with any amounts payable pursuant to Section 7.2(f) and/or Section 8.2, and
upon payment in full of such amounts, neither the Company nor any other person shall have any
rights or claims against Cable Buyer, Metro Parent, Merger Sub, Sponsor, any Lender (or other
financing source) or any affiliate of any of the foregoing under or relating to this Agreement, the
Financing Commitments or the Limited Guarantee or the transactions contemplated hereby or
thereby, nor shall the Company or any other person be entitled to bring or maintain any other

claim, action or proceeding against Cable Buyer, Metro Parent, Merger Sub, Sponsor, any
Lender (or other financing source) or any affiliate thereof arising out of this Agreement, the
Financing Commitments or the Limited Guarantee, any of the transactions contemplated hereby
or thereby; provided, however, that nothing in this Section 7.2(e) shall limit the rights of the
Company to seek the remedy of specific performance under Section 8.5. In no event shall the
Company be entitled to seek the remedy of specific performance of this Agreement other than
solely under the specific circumstances and as specifically set forth in Section 8.5.
(f) If the Company or the Parents, as the case may be, fail to timely pay any

amount due pursuant to this Section 7.2, and, in order to obtain the payment, the Parents or the
Company, as the case may be, commence litigation or arbitration which results in a judgment (or
any settlement payment) against the other party for the payment set forth in this Section 7.2, such

paying party shall pay the other party its reasonable and documented costs and expenses
(including reasonable and documented attorneys' fees) in connection with such suit, together
with interest on such amount at prime rate of JPMorgan Chase & Co. in effect on the date such

payment was required to be made plus five percent (5%) per anum through the date such
payment was actually received.
(g) The parties acknowledge that the agreements contained in this Section 7.2

are an integral part of the transactions contemplated by this Agreement, and that, without these
agreements, the parties would not enter into this Agreement. The parties acknowledge that the

Termination Fee and the Parent Termination Fee, in the circumstances in which such fees
become payable, constitute liquidated damages and are not a penalty. Each of the Termination
Fee, the Parent Expense Amount and the Parent Termination Fee provided for in this Section 7.2
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is payable under the terms provided in this Section 7.2 whether or not there has been any breach
of this Agreement.
(h) There shall be deducted from any payments made pursuant to this

Section 7.2 such amounts as may be required to be withheld therefrom under the Code or under
any provision of
U.S. state or local Tax Law.
(i) The party seeking to terminate this Agreement pursuant to Section 7.1
(other than Section 7.l(a)) shall give written notice of such termination, including a description

in reasonable detail of the reasons for such termination, to the other pary in accordance with
Section 8.7, specifying the provision or provisions hereof pursuant to which such termination is

effected. Except as otherwise provided in this Article VII, any valid termination of this
Agreement pursuant to Section 7.1 (other than Section 7.l(a)) shall be effective immediately

upon the delivery of notice of the terminating party to the other party or parties hereto, as
applicable. In the event of a valid termination of this Agreement pursuant to Section 7.1, this
Agreement shall be of no further force or effect without liability of any party or parties hereto, as
applicable (or any partner, member, stockholder, director, officer, employee, affiliate, agent or
other representative of such party or parties) to the other party or parties hereto, as applicable,
except (i) for the terms of Section 3.21, Section 4.8, Section 4.12, Section 5.8, Article VII,

Article VIII, the Limited Guarantee and the Confidentiality Agreement, each of which shall
the Limited Guarantee and the
survive the termination of

this Agreement (subject, in the case of

Confidentiality Agreement, to the terms thereof), and (ii) subject to Section 7.2 and

Section 8.5(c), nothing in this Agreement shall relieve any party or parties hereto, as applicable,
from liability for any breach of this Agreement.

ARTICLE VIII
MISCELLANEOUS
Section 8.1 No Survival of
Representations and Warranties. None ofthe
representations and warranties in this Agreement or in any instrument delivered pursuant to this

Agreement (other than the Limited Guarantee) shall survive the consummation of the
Acquisition Transactions. This Section 8.1 shall not limit any covenant or agreement of the
parties hereto which by its terms requires performance after the Effective Time.

Section 8.2 Expenses. Except as set forth in Section 7.2, whether or not the
Acquisition Transactions are consummated, all costs and expenses incurred in connection with

the Acquisition Transactions, this Agreement and the transactions contemplated by this
Agreement shall be paid by the party incurrng or required to incur such expenses; provided,
however, that all fees paid in respect of any HSR or other regulatory filings (including in
connection with the FCC Approvals, the State PUC Approvals and the LFA Approvals) shall be
borne fifty percent (50%) by the Parents and fifty percent (50%) by the Company.
Section 8.3 Counterparts; Effectiveness. This Agreement may be executed in two or

more counterparts (including by facsimile or electronic transmission), each of which shall be an

original, with the same effect as if the signatures thereto and hereto were upon the same
instrument, and shall become effective when one or more counterparts have been signed by each
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of the parties and delivered (by telecopy, electronic transmission or otherwise) to the other

parties.

Section 8.4 Governing Law. This Agreement shall be governed by and construed in
accordance with the Laws of the State of Delaware, without giving effect to any choice or
conflict of law provision or rule (whether of the State of Delaware or any other jurisdiction) that
Delaware.
the Laws of any jurisdiction other than the State of

would cause the application of

Section 8.5

Enforcement; Jurisdiction

(a) Except as otherwise expressly provided herein, any and all remedies

provided herein will be deemed cumulative with and not exclusive of any other remedy
conferred hereby, or by law or equity upon such party, and the exercise by a party of anyone
remedy will not preclude the exercise of any other remedy. The parties hereto agree that
irreparable damage for which monetary damages, even if available, would not be an adequate
remedy, would occur in the event that the paries hereto do not perform their respective
obligations under the provisions of this Agreement (including failing to take such actions as are
required of them hereunder to consummate this Agreement) in accordance with their specific
terms or otherwise breach such provisions. It is accordingly agreed that, subject to Section 7.2
and Section 8.5(b ), prior to the valid termination of this Agreement, the parties shall be entitled

to an injunction or injunctions, specific performance and other equitable relief to prevent
breaches of this Agreement and to enforce specifically the terms and provisions of this
Agreement, in each case without posting a bond or undertaking, this being in addition to any
other remedy to which they are entitled at law or in equity. Without limiting the foregoing, but
subject to the provisions of Section 7.2, in the event of any breach of this Agreement by the
Company, each of Cable Buyer, Metro Parent and Merger Sub retain the right to pursue any and
all remedies available at law, in equity, in contract or otherwise, including without limitation

specific performance and monetary damages. Subject to Section 8.5(b), the foregoing right shall

include the right of the Company to cause each of Metro Parent and Merger Sub to seek to
enforce the terms of the Metro Equity Financing and the Debt Financing Commitments related to
the Metro Debt Financing (and any definitive agreements related thereto) and to cause Cable
Buyer to seek to enforce the terms of the Cable Equity Financing and the Debt Financing

Commitments related to the Cable Debt Financing (and any definitive agreements related
thereto) against the Lenders, Sponsor and any other applicable party to the fullest extent
permissible pursuant to such Financing Commitments (or any definitive agreements related
thereto) and applicable Laws and to thereafter cause the Cable Transfer and the Merger to be
consummated, in each case, if the conditions set forth in Section 6.1 and Section 6.3 have been
satisfied or waived (other than conditions which by their nature cannot be satisfied until the
Closing, but subject to the satisfaction or waiver of those conditions at the Closing). Each of the

parties agrees that it wil not oppose the granting of an injunction, specific performance and other
equitable relief when expressly available pursuant to the terms of this Agreement on the basis
that the other parties have an adequate remedy at law or an award of specific performance is not
an appropriate remedy for any reason at law or equity.
(b) Notwithstanding the foregoing, it is explicitly agreed that the Company

shall be entitled to seek specific performance of Metro Parent's obligation to cause the Metro
Equity Financing to be funded to fund the Merger and Cable Buyer's obligation to cause the
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Cable Equity Financing to be funded to fund the Cable Transfer and to consummate the

transactions contemplated by this Agreement only in the event that (i) Cable Buyer, Metro Parent

and Merger Sub are required to complete the Closing pursuant to Section 1.2, (ii) the Debt
Financing has been funded or wil be funded at the Closing if the Equity Financing is funded at

the Closing, (iii) Cable Buyer, Metro Parent and Merger Sub fail to complete the Closing
pursuant to Section 1.2 and (iv) the Company has irrevocably confirmed that if specific

performance is granted and the Equity Financing and Debt Financing are funded, then the
Closing wil occur. For the avoidance of doubt, in no event shall the Company be entitled to
enforce or to seek to enforce specifically Metro Parent's obligation to cause the Metro Equity

Financing to be funded to complete the Merger or Cable Buyer's obligation to cause the Cable
Equity Financing to be funded to complete the Cable Transfer if the Cable Debt Financing or the
Metro Debt Financing has not been funded (or wil not be funded at the Closing if the Cable
Equity Financing and the Metro Equity Financing are funded at the Closing). In connection with
the performance by Cable Buyer, Metro Parent and Merger Sub of their obligations to seek to
enforce the terms of the Financing Commitments (or any definitive agreements related thereto)
pursuant to this Section 8.5, each of Cable Buyer, Metro Parent and Merger Sub shall reasonably
consult and reasonably cooperate with the Company in connection with any Action or other

enforcement efforts related to the Financing Commitments by (A) promptly providing the
Company with copies of all material correspondence between Cable Buyer, Metro Parent or
Merger Sub and/or any of their respective RepresenÚitives, on the one hand, and the Lenders,
Sponsor and any other applicable party, on the other hand, (B) keeping the Company advised on
a weekly basis with respect to any such Action or other enforcement efforts and (C) in good faith
considering the views and advice of the Company, in each case, in connection with the

enforcement of the Financing Commitments (or any definitive agreements related thereto);
provided, however, that in no event shall anything in this sentence be deemed to require any
party to disclose information or otherwise take any action in compliance herewith if such party
reasonably determines that doing so would (1) cause a violation of any material agreement to
which such person is a party, (II) cause a material risk of loss of privilege to such person, or (II)
constitute a violation of any applicable Law. Notwithstanding anything to the contrary set forth
in this Agreement, except as and to the extent expressly permitted by this Section 8.5, the parties
acknowledge that the Company shall not be entitled to an injunction or injunctions to prevent

breaches of this Agreement by Cable Buyer, Metro Parent or Merger Sub or any remedy to
enforce specifically the terms and provisions of this Agreement and that the Company's sole and
exclusive remedy with respect to any such breach shall be the remedies set forth in Section 7.2.

(c) Without limiting the rights of the Parents or their respective affliates
under and to the extent provided in this Section 8.5, the Parents and Merger Sub acknowledge
liability shall attach
and agree that each of them has no right of recovery against, and no personal
to, in each case with respect to damages of the Parents or their respective affiliates, any of the
Company Parties (other than the Company to the extent provided in this Agreement), through the
Company or otherwise, whether by or through attempted piercing of the corporate veil, by or
through a claim by or on behalf of the Company against any Company Party, by the enforcement
of any assessment or by any legal or equitable proceeding, by virtue of any statute, regulation or
applicable Law, or otherwise. Without limiting the rights of the Company under and to the
extent provided in this Section 8.5, the Company acknowledges and agrees that it has no right of
liability shall attach to, in each case with respect to damages of
recovery against, and no personal
the Company and its affiliates, any of the Parent Parties (as defined below) (other than Cable
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Buyer, Metro Parent and Merger Sub to the extent provided in this Agreement and Sponsor to
the extent provided in the Limited Guarantee), through either Parent or otherwise, whether by or
through attempted piercing of the corporate, limited partnership or limited liability company veil,
by or through a claim by or on behalf of either Parent against Sponsor or any other Parent Party,
by the enforcement of any assessment or by any legal or equitable proceeding, by virte of any

statute, regulation or applicable Law, or otherwise, except for its rights to recover from Sponsor
(but not any other Parent Party (including any general partner or managing member)) under and
to the extent provided in the Limited Guarantee and subject to the limitations described therein.
Recourse against Sponsor under the Limited Guarantee shall be the sole and exclusive remedy of
the Company and its affiliates against Sponsor and any other Parent Party (other than Cable
Buyer, Metro Parent and Merger Sub to the extent provided in this Agreement) in respect of any
liabilities or obligations arising under, or in connection with, this Agreement or the transactions
contemplated hereby.

(d) For purposes hereof: (i) "Parent Parties" shall mean, collectively, Cable
Buyer, Metro Parent, Merger Sub, Sponsor, the Lenders or other funding sources and any oftheir

respective former, current or future directors, offcers, employees, agents, general or limited
partners, managers, members, stockholders, affiliates or assignees or any former, current or

future director, officer, employee, agent, general or limited partner, manager, member,
stockholder, affiiate or assignee of any of the foregoing, and (ii) "Company Parties" shall mean,
collectively, the Company and its Subsidiaries and any of their respective former, current or
future directors, officers, employees, agents, general or limited partners, managers, members,
stockholders, affiliates or assignees or any former, current or future director, officer, employee,
agent, general or limited partner, manager, member, stockholder, affiliate or assignee of any of
the foregoing.

the parties hereto irrevocably agrees that any Action arising out of
or relating to this Agreement and the rights and obligations arising hereunder, or for recognition
(e) Each of

and enforcement of any judgment in respect of this Agreement and the rights and obligations

arising hereunder brought by the other party hereto or its successors or assigns, shall be brought
and determined exclusively in the Delaware Court of Chancery and any state appellate court
therefrom within the State of Delaware (or, if the Delaware Court of Chancery declines to accept
jurisdiction over a particular matter, any state or federal court within the State of Delaware).
Each of the parties hereto hereby irrevocably submits with regard to any such Action for itself
and in respect of its property, generally and unconditionally, to the personal jurisdiction of the

aforesaid courts and agrees that it wil not bring any Action arising out of or relating to this
Agreement or any of the transactions contemplated by this Agreement in any court other than the
aforesaid courts. Each of the parties hereto hereby irrevocably waives (to the fullest extent
permitted by applicable Law), and agrees not to assert, by way of motion, as a defense,

counterclaim or otherwise, in any Action arising out of or relating to this Agreement, (i) any
claim that it is not personally subject to the jurisdiction of the above named courts for any reason
other than the failure to serve in accordance with this Section 8.5, (ii) any claim that it or its
property is exempt or immune from the jurisdiction of any such court or from any legal process
commenced in such courts (whether through service of notice, attachment prior to judgment,
attachment in aid of execution of judgment, execution of judgment or otherwise) and (iii) any
claim that (A) the Action in such court is brought in an inconvenient forum, (B) the venue of
such Action is improper or (C) this Agreement, or the subject mater hereof, may not be enforced
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in or by such court. Each of the parties hereto agrees that notice or the service of process in any

Action arising out of or relating to this Agreement shall be properly served or delivered if
delivered in the manner contemplated by Section 8.7.

Section 8.6 WAIVER OF JURY TRIAL. EACH OF THE PARTIES HERETO
HEREBY KNOWINGLY, VOLUNTARILY AND INTENTIONALLY WAIVES (TO THE
FULLEST EXTENT PERMITTED BY APPLICABLE LAW) ANY RIGHT SUCH PARTY
MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY ACTION ARISING OUT OF,
UNDER OR IN CONNECTION WITH THIS AGREEMENT OR THE TRANSACTIONS
CONTEMPLATED HEREBY. FURTHER, EACH OF THE PARTIES HERETO HEREBY
CERTIFIES THAT NO REPRESENTATIVE OR AGENT OF ANY OTHER PARTY OR ANY
OTHER PERSON HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH
OTHER PARTY OR PERSON WOULD NOT, IN THE EVENT OF SUCH ACTION, SEEK
TO ENFORCE THIS WAIVER OF RIGHT TO JURY TRIAL PROVISION. EACH OF THE
PARTIES HERETO HEREBY ACKNOWLEDGES THAT THE OTHER PARTIES HAVE
BEEN INDUCED TO ENTER INTO THIS AGREEMENT BY THIS SECTION 8.6.
Section 8.7 Notices. Any notice, request, instruction or other communication

required or permitted hereunder shall be in writing and delivered personally, sent by reputable
overnight courier service (charges paid by sender), sent by registered or certified mail (postage
prepaid), or sent by facsimile, according to the instructions set forth below. Such notices shall be
deemed given: at the time delivered by hand, if personally delivered; one business day after
being sent, if sent by reputable overnight courier service; at the time receipted for (or refused) on
the return receipt, if sent by registered or certified mail; and at the time when confirmation of
successful transmission is received by the sending facsimile machine, if sent by facsimile:
To Cable Buyer, Metro Parent or Merger Sub:
c/o ABRY Partners
111 Huntington Avenue
Boston, MA 02199
Attention: Jay Grossman
Blake Battaglia

Facsimile: 617-859-8797
with copies to:

Edwards Angell Palmer & Dodge LLP
111 Huntington Avenue
Boston, MA 02199
Attention: Stephen O. Meredith, Esq.

Peter J. Barrett, Esq.
Matthew J. Gardella, Esq.
Facsimile: 617-227-4420
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To the Company:

RCN Corporation
196 Van Buren Street
Herndon, VA 20170
Attention: Michael T. Sicoli

Facsimile: 703-434-8457

with copies to:

Jenner & Block LLP
353 N. Clark Street
Chicago, IL 60654-3456
Attention: Thomas A. Monson, Esq.

Donald E. Batterson, Esq.
Jil R. Sheiman, Esq.

Facsimile: 312-840-8711

312-923-2707

or to such other address or to the attention of such other party that the recipient has specified by
prior notice to the other party in accordance with the preceding.
Section 8.8 Assignent; Binding Effect. Neither this Agreement nor any ofthe
rights, interests or obligations hereunder shall be assigned by any of the parties hereto (whether
by operation oflaw or otherwise) without the prior written consent of the other parties. Subject
to the preceding sentence, this Agreement shall be binding upon and shall inure to the benefit of
the parties hereto and their respective successors and assigns.
Section 8.9 Severability. Any term or provision ofthis Agreement which is invalid

or unenforceable in any jurisdiction shall, as to that jurisdiction, be ineffective to the extent of
such invalidity or unenforceability without rendering invalid or unenforceable the remaining

terms and provisions of this Agreement in any other jurisdiction. If any provision of this
Agreement is so broad as to be unenforceable, such provision shall be interpreted to be only so
broad as is enforceable.
Section 8.10 Entire Agreement; No Third-Party Beneficiaries. This Agreement

(including the exhibits and schedules hereto), the Company Disclosure Schedule, the Limited
Guarantee and the Confidentiality Agreement constitute the entire agreement, and supersede all
other prior agreements and understandings, both written and oral, among the parties, or between
any of them, with respect to the subject matter hereof and thereof. This Agreement is not
intended to, and shall not, confer upon any other person any rights or remedies hereunder, except
(a) as provided in Section 5.9 and (b) from and after the Effective Time, if the Effective Time
occurs, the rights of holders of shares of Company Common Stock to receive the Merger
Consideration set forth in Aricle II.
Time; Waivers. At any time prior to the
Effective Time, any provision of this Agreement may be amended or waived if, and only if, such
Section 8.11 Amendments; Extensions of
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amendment or waiver is in writing and signed, in the case of an amendment, by the Company,
Cable Buyer, Metro Parent and Merger Sub, or in the case of a waiver, by the party against
whom the waiver is to be effective; provided, however, that after receipt of the Company
Stockholder Approval, if any such amendment or waiver shall by applicable Law or in

accordance with the rules and regulations of the NASDAQ Stock Market require further
approval of the stockholders of the Company, the effectiveness of such amendment or waiver
shall be subject to the approval of the stockholders of the Company. At any time prior to the
Effective Time, any party may, subject to applicable Law, (a) waive any inaccuracies in the
representations and warranties of any other party hereto, (b) extend the time for the performance
of any of the obligations or acts of any other party hereto or ( c) waive compliance by any other
party hereto with any of the agreements contained herein or, except as otherwise provided herein,
waive any of such pary's conditions. Notwithstanding the foregoing, no failure or delay by the

Company, Cable Buyer, Metro Parent or Merger Sub in exercising any right hereunder shall
operate as a waiver thereof nor shall any single or partial exercise thereof preclude any other or
further exercise of any other right hereunder.

this Agreement are
for convenience of the parties only and shall be given no substantive or interpretive effect
whatsoever. The table of contents to this Agreement is for reference purposes only and shall not
affect in any way the meaning or interpretation of this Agreement.
the Articles and Sections of

Section 8.12 Headings. Headings of

Section 8.13 No Presumption Against Drafting Party. Each of Cable Buyer, Metro

Parent, Merger Sub and the Company acknowledges that each party to this Agreement has been
represented by counsel in connection with this Agreement and the transactions contemplated by

this Agreement. Accordingly, any rule of Law or any legal decision that would require
interpretation of any claimed ambiguities in this Agreement against the drafting party has no
application and is expressly waived by each party.

Section 8.14 Interpretation. When a reference is made in this Agreement to an Article
or Section, such reference shall be to an Article or Section of this Agreement unless otherwise
indicated. Whenever the words "include," "includes" or "including" are used in this Agreement,
they shall be deemed to be followed by the words "without limitation." The words "hereof,"
"herein" and "hereunder" and words of similar import when used in this Agreement shall refer to
this Agreement as a whole and not to any particular provision of this Agreement. All terms
defined in this Agreement shall have the defined meanings when used in any certificate or other
document made or delivered pursuant thereto unless otherwise defined therein. The definitions
contained in this Agreement are applicable to the singular as well as the plural forms of such
terms and to the masculine as well as to the feminine and neuter genders of such term. Any
agreement, instrument or statute defined or referred to herein or in any agreement or instrument
that is referred to herein means such agreement, instrument or statute as from time to time
amended, modified or supplemented, including (in the case of agreements or instruments) by
waiver or consent and (in the case of statutes) by succession of comparable successor statutes
and references to all attachments thereto and instruments incorporated therein. References in this

Agreement to specific laws or to specific provisions of laws shall include all rules and
regulations promulgated thereunder.
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Section 8.15 Disclaimer. The representations and warranties in this Agreement are the
product of negotiations among the parties hereto, are for the sole benefit of such parties and are
subject to disclosures set forth in the Company SEC Documents and on the Company Disclosure
Schedule. Any inaccuracies in such representations and warranties are subject to waiver by the
parties hereto in accordance with Section 8.11 without notice or liability to any other person. In
some instances, the representations and warranties in this Agreement may represent an allocation
among the parties hereto of risks associated with particular matters regardless of the knowledge
of any ofthe parties. Consequently, persons other than the parties hereto should not rely upon the

representations and warranties in this Agreement as characterizations of actual facts or
circumstances as of the date of this Agreement or as of any other date.

Section 8.16 Definitions.
(a) References in this Agreement to "Subsidiaries" of any party shall mean

any corporation, partnership, association, trust or other form of legal entity of which (i) more
than 50% of the outstanding voting securities are directly or indirectly owned by such party or
(ii) such pary or any Subsidiary of such party is a general partner (excluding partnerships in
which such party or any Subsidiary of such party does not have a majority of the voting interests
in such partnership). References in this Agreement (except as specifically otherwise defined) to

"affiliates" shall mean, as to any person, any other person which, directly or indirectly, controls,
or is controlled by, or is under common control with, such person. As used in the immediately

preceding sentence, "control" (including, with its correlative meanings, "controlled by" and
"under common control with") shall mean the possession, directly or indirectly, of the power to
direct or cause the direction of management or policies of a person, whether through the
ownership of securities or partnership or other ownership interests, by contract or otherwise.

References in this Agreement (except as specifically otherwise defined) to "person" shall mean
an individual, a corporation, a partnership, a limited liability company, an association, a trust or
any other entity, group (as such term is used in Section 13 ofthe Exchange Act) or organization,
including, without limitation, a Governental Entity, and any permitted successors and assigns
of such person. As used in this Agreement, "knowledge" means (i) with respect to Cable Buyer

and/or Metro Parent, the actual knowledge of the individuals listed on Section 8.16(a)(i) of the
Company Disclosure Schedule and (ii) with respect to the Company, the actual knowledge of the
individuals listed on Section 8.16(a)(ii) of the Company Disclosure Schedule. As used in this

Agreement, "business day" shall mean any day other than a Saturday, Sunday or a day on which
the banks in New York are authorized by law or executive order to be closed.

(b) Each of the following terms is defined in the Section set forth opposite
such term:

Acceptable Confidentiality Agreement ..................................................................5.3(j)
Acquisition Transactions. ... ... ........ ... ....... ............ ..... ... ...... ............. ..................... ..1.1 (b)

Action ............................................................................................................... 3.7(c)(ii)
affiliates ............................................................................................................... 8.l6(a)
Agreement. ... ..... ..... ..... ..... ............. .... ....... ......... .......... ...... ............. ........... ....... Preamble

Alternative Acquisition Agreement..................................................................5.3(d)(ii)
Alternative Debt Commitment Letter..................................................................5.11(b)
Alternative Debt Financing..................................................................................5.11(b)
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Alternative Proposal..............................................................................................5.3(k)
Antitrust Authority.................................................................................................5.6(b)
Applicable Date ..................................................................................................... 3.4(a)
Book-Entry Shares.................................................................................................2.2(a)
business day.........................................................................................................8.16(a)
Cable Business...........................................................................................................3.1
Cable Buyer .. ............. ........... ............ ... .... ..... ..... ... ....... ..... ... ... ..... ......... ........ ... Preamble

Cable Debt Financing ............................................................................................4.5(a)
Cable Equity Commitment Letter..........................................................................4.5(a)
Cable Equity Financing ......................................................................................... 4.5( a)
Cable Financing................................................................................................... 5.11(a)
Cable Opco ........................................................................................................ 1.1(a)(i)
Cable Transfer ............. ......... .............. ... ...... ..... ... ... ......... ....... ... ...... ... ... ...... ....1.1 (b )(iii)

Cable Transfer Payment ..................................................................................1.1 (b )(iii)
Cancelled Shares....................................................................................................2.1
(b)
Capital Expenditure Budget................................................................................... 5.1(a)
Merger .......................................................................................1.1(b)(iv)
Certificate of
Certificates ............................................................................................................. 2.2( a)
....................................... 5.3(d)(i)
Recommendation.......................................
Change of
Closing....................................................................................................................... 1.2
Closing Date. ................ ... ... .............. ... ... ................... ... ............. ..... ...... ....... .............. 1.2

Code.................................................................................................................2.2(b)(iii)
Communications Act .............................................................................................3.3(b)
Company................... ............ ... .......... ................ .... ........ ............. ..... ......... ... .... Preamble
Company Approvals .............................................................................................. 3 .3(b)

Company Benefit Plans ......................................................................................... 3.9(a)
Company Common Stock......................................................................................2.1(a)
Company Disclosure Schedule........... ... ................ ... .......... ............ Article III Preamble
Company Employees ......................................................................................... 5.5(b)(i)
Company Material Adverse Effect.... ... ............. ... ............................. ......... ... ............ 3.1
Company Material Contract ................................................................................ 3.20(a)
Company Meeting .................................................................................................5.4(d)
Company Parties .................................................................................................... 8.5( d)
Company Permits...................................................................................................3.7(b)
Company Preferred Stock...................................................................................... 3.2(a)

Company Restricted Share ............................................................................... 5.5(a)(ii)
Company Restricted Stock Unit ...................................................................... 5.5(a)(iii)
Company SEC Documents .................................................................................... 3.4(a)
Company Stock-Based Award......................................................................... 5.5(a)(iv)
Company Stock Option ..................................................................................... 5.5(a)(i)
Company Stock Plans............................................................................................ 3 .2( a)
Company Stockholder Approval.............................................................................3.19
Confidentiality Agreement. ....... ....... ... .... ............ ... ... ..... ... ....... ....... ... .., ..... ... ..... ...5.2( c)

control.................................................................................................................. 8.16( a)
Credit Agreement.............................................................................................1.1 (b )(iii)
Debt Financing.......................................................................................................4.5(a)
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Debt Financing Commitments...............................................................................4.5(a)
DGCL ....................................................................................................................1.1(a)
Disclosed Conditions.............................................................................................4.5(a)
Dissenting Shares...................................................................................................2.1(d)
EBITDA................................................................................................................... 3.26
Effective Time ................................................................................................. 1.1 (b )(iv)
Employee .................................................................................................................3.15
End Date ................................................................................................................7.1(b)

Environmental Law ...............................................................................................3.8(b)
Equity Commitment Letters .................................................................................. 4.5(a)
Equity Financing....................................................................................................4.5(a)
ERISA.................................................................................................................... 3.9(a)
Exchange Act.........................................................................................................3.3(b)
Exchange Fund ......................................................................................................2.2(a)
FCC........................................................................................................................3.3(b)
FCC Approvals ......................................................................................................3.3(b)
Federal Communications Laws ........................................................................ 3.7(c)(v)
Fiber Business............................................................................................................3.1
Financing ...............................................................................................................4.5(a)
Financing Commitments........................................................................................ 4.5( a)
Fixed NY Assets.............................................................................................. 1.I(a)(vi)
Franchise................................................................................................................3.3(b)
Fully Diluted Shares .............................................................................................. 3.2(a)
GAAP ....................................................................................................................3.4(b)
Governental Entity..............................................................................................3.3(b)
Hazardous Substance ....... ..... .... ....... ... ........ ..... .............. ..... ..................... ..............3. 8( c)

HSR Act.................................................................................................................3.3(b)
Indemnified Party .................................................................................................. 5.9(a)
Intellectual Property.................... ............................................................................. 3.16
Intervening Event................................................................................................... 5.3(e)
IRS .........................................................................................................................3.9(b)
ISDA Agreements............................................................................................1.1 (b )(iii)

knowledge............................................................................................................ 8.16(a)
Law ........................................................................................................................3.7(a)
Laws....................................................................................................................... 3.7(a)
Lenders ..................................................................................................................4.5(a)

LFA........................................................................................................................3.3(b)
LFA Approvals......................................................................................................3.3(b)
Lien........................................................................................................................ 3.3(c)

Limited Guarantee ...................................................................................................4.12
Local Franchising Authority..................................................................................3.3(b)
Marketing Period ... .... ..... .......................... ....... ....... ......... ..... .......... ... .... ............... ... 5.16
Merger................................................................................................................ Recitals

Merger Consideration............................................................................................ 2 .1 (a)
Merger Sub .... .... .... .... ..... ... .......... ............. ... ............ ............. ..... .......... .... ..... ... Preamble

Metro Debt Financing............................................................................................4.5(a)
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Metro Equity Commitment Letter .........................................................................4.5(a)
Metro Equity Financing.........................................................................................4.5(a)
Metro Financing...................................................................................................5.11(a)
Metro Parent .................... ..... ... .... .... ..... .... ...... .... ... ........ ..... ............. ..... ........... Preamble
New Plans... .......................... ... ............. ... ....... '" ...... ........... ..............................5 .5(b )(ii)

No-Shop Period Start Date .................................................................................... 5.3(a)
Notice Period ................................................................................................... 5.3(e)(ii)
Old Plans....... .......... ....... .... ......... ............... ... .... ... .......... ... ........ ............ ....... .....5 .5(b )(ii)

Option and Stock-Based Consideration........................................................... 5.5(a)(iv)
Option Consideration......................................................................................... 5.5(a)(i)

Parent Approvals ...................................................................................................4.2(b)
Parent Expense Amount ........................................................................................7 .2(b)
Parent Material Adverse Effect ................................................................................. 4.1
Parent Parties .........................................................................................................8.5(d)
Parent Termination Fee..........................................................................................7.2(d)
Parents.. ....... ....... ..... ......... ..... ... ... ............... ...... ... ............. ... .... .......... ....... ........ Preamble

Paying Agent .........................................................................................................2.2(a)
Permitted Lien .......................................................................................................3.3(c)
person................................................................................................................... 8.16(a)

Pre-Acquisition Transactions ................................................................................I.I(a)
Pro Forma Segment Financial Information .........................................................511 (d)
Proxy Statement..................................................................................................... 5.4(a)
Purchase Price.......................................................................................................5.3(m)
Qualifying Transaction .......................................................................................... 7.2(a)
RCN-BecoCom LLC ....................................................................................... 1.I(a)(iv)
RCN D.C. ........................................................................................................1.1(a)(iii)
RCN IL .............................................................................................................1.1(a)(ii)
RCN Internet..................................................................................................... 1.I(a)(x)
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RCN MA Inc.................................................................................................... 1.1(a)(iv)
RCN NY LLC 1............................................................................................... 1.I(a)(vi)
RCN NY LLC 2................................................................................................. 1.I(c)(i)
Newco..............................................................................................1.1(a)(vi)
RCNNY
RCN PA Newco................................................................................................ 1.I(a)(v)
RCN Telecom................................................................................................... 1.1(a)(v)
1 (a) (vi)
RCN Telecom (Lehigh) ................................................................................... 1.

RCN Telecom (Philadelphia) ........................................................................... 1.1(a)(v)
RCN TS NY LP ............................................................................................... 1.I(a)(vi)
Real Property........................................................................................................... 3.17
Recommendation ................................................................................................... 3.3(a)
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Regulatory Law .....................................................................................................5.6(g)
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Required Information........................................................................................... 5 .11 (c)

Restricted Share Consideration......................................................................... 5.5(a)(ii)
Restricted Stock Unit Consideration ............................................................... 5.5(a)(iii)
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Sarbanes-Oxley Act............................................................................................... 3.4(a)
SEC........................................................................................................................3.4(a)
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Segment Financial Statements.............................................................................5.11(d)
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Special Committee............................................................................................. Recitals
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State Communications Laws ............................................................................ 3.7(c)(v)
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State PUC Approvals.............................................................................................3.3(b)
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Surviving Corporation.....................................................................................I.I(b)(iv)
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Transaction Documents... ............. ........... ..... ..... ... ........ ... ...... ...... ......... .............. ...1.1 (d)
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duly

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be
the date first above written,

executed and delivered as of

YANKEE CABLE ACQUIS1TION, LLC

BY:~,o~
Na, . Jay Gi'ossman

Title: President

YANKEE METRO PARENT, INC.

BY-~M/~
Na ay Grossman
Titlé: President

YANKEE METRO MERGER SUB, INC.

By-Jq "" I~
Na ; ay Grossman
Tite: President

RCN CORPORATION

By:
Name: Peter D, Aquino
Tite: President and Chief

Signature Page to Agl'CCliclit Iil1d Plan of Mcl'gcl'

Executive Offcer

Mar 04 10 11: 03p

703-450-0101

Pete Ae:uino

p. 1

IN WITNESS WHREOF, the partes hereto have caused ths Agreement to be
the date first above wrtten.

duly executed and delivered as of

YANKEE CABLE ACQUISITION, LLC

By:

Name: Jay Grossman
Title: President

YANKEE METRO PARENT, INC.

By:

Name: Jay Grossman
Title: President

YANKEE METRO MERGER SUB, INC.

By:

Name: Jay Grossman
Title: President

RCN CORPORATION

ui
Chief

Signature Page to Agreement and Plan of Merger

~
Executive Offcer

CITY COUNCIL AGENDA
NO. 9

DEPT.: City Manager
CONTACT: Frank J. Culross, City Manager
AGENDA ITEM: Authorization for the City Manager to
enter into an Intermunicipal Agreement with the County of
Westchester for the Mutual Aid and Rapid Response Plan
for the Police Departments of Westchester County.

DATE: April 15, 2010
FOR THE MEETING OF:
April 21, 2010
RYE CITY CODE,
CHAPTER
SECTION

RECOMMENDATION: That the Mayor and Council authorize the City Manager to enter into
the agreement.

IMPACT:

Environmental

Fiscal

Neighborhood

Other:

BACKGROUND:
The purpose of the Mutual Aid and Rapid Response Plan for the Police Departments of
Westchester County is to formalize operational procedures for Law Enforcement assistance to
participating agencies. Each member agrees to make its police personnel and equipment
available to the others, pursuant to the provisions of the New York State General Municipal Law
Section 209-m, upon the occurrence of a condition beyond the scope of its police resources.
The Agreement is for a five-year period commencing July 31, 2010 through July 30, 2015.
See attached documentation.

AGREEMENT made this
and between:

day of

, 2010 by

THE COUNTY OF WESTCHESTER, a municipal corporation of the
State of New York, having an office and place of business in the
Michaelian Office Building, 148 Martine Avenue, White Plains, New
York, 10601
(hereinafter referred to as the “County”)
and

THE CITY OF RYE, a municipal corporation of
the State of New York having an office and place of business at
1051 Boston Post Road, Rye, New York, 10580
(hereinafter referred to as a “City, Town or Village,” as applicable)

WHEREAS, the purpose of the Mutual Aid and Rapid Response Plan for
the Police Departments of Westchester County, New York (the “Plan”) is to
formalize operational procedures for Law enforcement assistance to participating
agencies; and

WHEREAS, the Signatory Municipalities have executed the Plan by which
each member agrees to make available its police personnel and equipment to
the others upon the occurrence of a condition which is beyond the scope of its
police resources; and

WHEREAS, due to prevailing world, national and local security situations,
the ever increasing flow of intelligence, and actual threats directed against once

benign sites and facilities, the parties desire that the Plan be flexible and subject
to review and revision as necessary in a timely manner; and

WHEREAS, the Signatory Municipalities desire, inter alia, to ratify the
Agreement described herein and agree on the procedures for timely review and
revision of the Plan; and

WHEREAS, said Plan is governed by and liabilities and costs are
apportioned pursuant to the provisions of New York State General Municipal Law
(“General Municipal Law”) Section 209-m which provides, inter alia, that absent
agreement to the contrary, the municipality receiving police aid (the “Requesting
Municipality”) shall reimburse the municipality providing such aid (the “Assisting
Municipality”) for any money paid by it for police salaries and other expenses
incurred by it including damage to, or loss of, equipment and supplies.

NOW, THEREFORE, in consideration of the terms and conditions herein
contained, the parties agree as follows:

FIRST: Definitions
(1) Chief Executive Officer: The officer within a Signatory Municipality
who is authorized pursuant to General Municipal Law Section 209-m to request
or grant a request for police assistance from another Signatory Municipality.

(2) Department Head: Any police chief, Commissioner or other official in
command or acting command of the police department or police force of a
Signatory Municipality.

(3) Requesting Municipality: Any Signatory Municipality requesting the
assistance of the police force of another Signatory Municipality pursuant to the
terms of this Agreement.

(4) Assisting Municipality: Any Signatory Municipality providing
assistance to a Requesting Municipality pursuant to the terms of this Agreement.

(5) Emergency: Shall have its common dictionary definition.

(6) Signatory Municipality: All municipalities that have signed this
Agreement, including the County.

SECOND: The Mutual Aid and Rapid Response Plan for the Police
Departments of Westchester County, New York and the Westchester County
Arson Zone Plan (collectively the “Plan”), are annexed hereto and incorporated
herein as Schedule “A”. The Parties further agree to the Plan, as same may be
amended from time to time in accordance with the review and revision
procedures set forth in said Plan.

THIRD: This Agreement shall commence on July 31, 2010 (the
”Commencement Date”) and terminate on July 30, 2015, unless terminated
sooner in accordance with the provisions hereof. Any prior agreement signed by

a party for this purpose shall be deemed terminated upon the commencement of
this Agreement.

FOURTH: The Signatory Municipalities hereby agree to render
appropriate police services to any Requesting Municipality whenever the Chief
Executive Officer of that municipality deems the general public interest requires
it. All such requests for assistance shall be made by the Chief Executive Officer
or Department Head of the Requesting Municipality and granted by the Chief
Executive Officer or Department Head of each Assisting Municipality as set forth
in the Plan.

FIFTH: The cost of police services provided pursuant to this Agreement
shall be paid by the Requesting Municipality subject to the following exceptions:

(a) The police services provided by the County shall be without cost to the
Requesting Municipality.

(b) The police services provided by each Assisting Municipality shall be
reimbursed as provided in Section 209-m of the General Municipal Law, as same
may be amended, except as provided above in Paragraph (a).

(c) The Requesting Municipality shall reimburse the County and each
Assisting Municipality for all liability for damages arising out of acts performed by
the Assisting Municipality in rendering aid. In addition, the Requesting
Municipality shall provide defense for and defend, at its sole expense, any and all
claims, demands or causes of action directly or indirectly resulting from the

rendering of aid by the County and each Assisting Municipality. Notwithstanding
the foregoing, the Requesting Municipality shall not be liable for any damages
resulting from any intentional wrongs or reckless conduct by the police force of
the Assisting Municipality.

(d) The requesting Municipality shall reimburse the County and each
Assisting Municipality for all expenses incurred pursuant to the provisions of
Section 207-c of the General Municipal Law, as same may be amended, and for
any award of compensation made pursuant to the Workers’ Compensation Law
for salaries and expenses paid to officers of the County and each Assisting
Municipality who are injured while rendering assistance to the Requesting
Municipality pursuant to the Agreement.

SIXTH: Any party to this agreement may withdraw at any time, upon thirty
(30) days written notice to each of the other parties, and thereafter such
withdrawing party shall no longer be a party to this Agreement; but this
Agreement shall continue to exist among the remaining parties.

SEVENTH: (a) The Westchester County Chiefs of Police Association
(“WCCOPA”) shall be responsible for the administration and future amendments
or revision of the Plan. Administration shall entail, but not be limited to, the
development of an organized effort, identification of county-wide special
equipment, and interface with auxiliary services and agencies for the
development of protocols and assumed responsibilities.

(b) A sub-committee of the WCCOPA will review the Plan at least once a
year and formulate recommendations for amendments or revisions as necessary.

EIGHTH: The rights and obligations set forth in this Agreement shall be
binding upon and shall inure to the benefit of each municipality which has
executed this Agreement with the County.

NINTH: As to any signatory municipality, this Agreement shall not be
enforceable until signed by both parties and all applicable legal approvals have
been obtained.

TENTH: If any term or provision of this Agreement is held by a court of
competent jurisdiction to be invalid or void or unenforceable, the remainder of the
terms and provisions of this Agreement shall in no way be affected, impaired, or
invalidated, and to the extent permitted by applicable law, any such term, or
provision shall be restricted in applicability or reformed to the minimum extent
required for such to be enforceable. This provision shall be interpreted and
enforced to give effect to the original written intent of the parties prior to the
determination of such invalidity or unenforceability.

ELEVENTH: In addition to the aforementioned General Municipal Law
Section 209-m, this Agreement shall be subject to any applicable laws, rules and
regulations.

IN WITNESS WHEREOF, the parties hereto have executed this
Agreement on the day and year first above written.

THE COUNTY OF WESTCHESTER

By______________________________
George N. Longworth
Commissioner - Sheriff

THE CITY OF RYE

By______________________________
Name:
Title:
Approved by the Westchester County Board of Legislators on the 6th day of June, 2005.
Approved by the Board of Acquisition and Contract of the County of Westchester on the
25th day of February, 2010.
Approved as to form and
manner of execution:
__________________________
Sr. Assistant County Attorney
County of Westchester
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MUNICIPALITY'S ACKNOWLEDGEMENT

STATE OF NEW YORK

)
) ss.:

COUNTY OF WESTCHESTER )

On this

day of

, 2010, before me personally came ____________

, to me known, and known to me to be the __________________________ of
___________, the municipal corporation
described in and which executed the within instrument, who being by me duly sworn did depose
and say that he/she, the said

___________________

resides at ______________________ and that he/she is the ____________________________ of
said municipal corporation.

Notary Public

County

CERTIFICATE OF AUTHORITY
(Municipality)
, certify that I am the

I,
(Officer other than officer signing contract)
(Title)

of the _________________________________
(Name of Municipality)

(the "Municipality") a corporation duly organized in good standing under the
___________________
(Law under which organized, e.g., the New York Village Law, Town Law, General Municipal Law)
named in the foregoing agreement that

who signed said
(Person executing agreement)

agreement on behalf of the Municipality was, at the time of execution ______
(Title of such person),

of

the Municipality, that said agreement was duly signed for on behalf of said Municipality by
thereunto duly authorized,

authority of its
(Town Board, Village Board, City Council)
and that such authority is in full force and effect at the date hereof.

(Signature)
STATE OF NEW YORK )
ss.:
COUNTY OF WESTCHESTER)
On this

day of

, 2010, before me personally came
whose signature appears above, to me known, and know to be the
of

,
(Title)
the municipal corporation described in and which executed the above certificate, who being by
me duly sworn did depose and say that he, the said
, and that
resides at
of said municipal corporation.
he/she is the
(Title)

Notary Public

County

SCHEDULE "A"
SEE ATTACHED

THE MUTUAL AID AND RAPID RESPONSE PLAN
FOR THE POLICE DEPARTMENTS OF
WESTCHESTER COUNTY, NEW YORK
PURPOSE
To establish procedures for the Police Departments of Westchester County to provide the
uninterrupted delivery of police service during those situations that exceed the resources of
any individual Department.
BACKGROUND
It is the responsibility of the police to be prepared and guided when dealing with major
incidents whether they are criminal in nature or natural disasters. Rapid response and sound
planning can often prevent loss of life, damage to property and prevent an incident from
escalating.
POLICY
It is the policy of the Police Departments of Westchester County to promptly provide Mutual
Aid and Rapid Response in the form of manpower and equipment under the County Mutual
Aid and Rapid Response Plan, (hereinafter referred to as the “Plan”) upon the request of any
participating agency.
DEFINITIONS
1.

Mutual Aid and Rapid Response Incident: An incident requiring activation of the
Mutual Aid and Rapid Response is defined as a major incident or occurrence which
necessitates a Police Department, within Westchester County, to summons immediate
wide scale assistance.

2.

Major Incidents: Means any event, generally of an emergency nature, that involves
actual or potential personal injury or property damage arising from a natural disaster,
manmade disaster, civil disturbance or terrorist action.

3.

Natural Disaster: Means those incidents in which the forces of nature threaten the lives,
safety or property of numerous persons; i.e., floods, hurricanes, earthquakes,
explosions, tornadoes, landslides, drought, infestation or significant snowfall/blizzard.

4.

Manmade Disaster: Means incidents in which the forces of man threaten the lives,
safety or property of numerous persons; i.e., nuclear/radiological accidents, chemical
spills, major railroad accidents or aircraft crashes.

5.

Civil Disturbance: Means an action by any group that poses a substantial threat to
peace, life or property or any tumultuous or violent activity that creates a
grave risk of causing public alarm.
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6.

Terrorist Action: Is defined as a politically motivated, hostile action taken by a person
or group whose intent is the commission of violent acts designed to instill fear,
communicate a message and/or demand some governmental action.

7.

Requesting Agency: A Police Department located within the geographical confines of
the County of Westchester that is requesting Mutual Aid from other police agencies,
which are signatories to the Mutual Aid and Rapid Response Plan for the Police
Departments of Westchester County, New York.

8.

Responding Agency: A Police Department located within the geographical confines of
the County of Westchester that is responding to a request for Mutual Aid from other
police agencies, which are signatories to the Mutual Aid and Rapid Response Plan for
the Police Departments of Westchester County, New York.

9.

Zone Coordinator: Each Zone of response will designate a Zone Coordinator, who
shall be responsible for coordinated Zone response; e.g., response to locations outside
of Westchester County as well as coordination of mock activations of the Plan.

10.

Incident Command System: The accepted system to be utilized to coordinate multiagency responses to incidents.

11.

Incident Commander: Is defined as the highest ranking member of the requesting
Department at the scene, or his/her designee.

12.

Inner Perimeter: Is defined as the immediate area of containment around an incident
site.

13.

Outer Perimeter: Is defined as the peripheral control area surrounding the inner
perimeter, providing a safe zone for access to or egress from the inter perimeter as well
as defining the limit of access by unauthorized persons.

14.

Staging Area: Is defined as a location selected generally within the outer perimeter to
facilitate arriving resources and personnel responding for assignments.

15.

Command Post: Is defined as the post from which the Incident Commander and his
staff coordinate the Department’s response to a major emergency.

LEGAL CONSIDERATIONS
16.

General Municipal Law §209-M. Outside service by local police; civil disturbance
control.
A. (Subdivision 2). Notwithstanding the provisions of any general, special or local
law, or any county, city or village charter, the Chief Executive Officer of a local
government, whenever he deems that the public interest requires it, may request
the Chief Executive Officer of any other local government to detail, assign and
make available for duty and use in the local government for which the request is
made, any part of the forces, equipment and supplies of the Police Department,
police force or parkway police force of the local government of which the request
2

B.

C.

D.

is made. The Chief Executive Officer of the local government of which the
request is made is hereby authorized and empowered to grant the request so made.
(Subdivision 3). A local government may, by local law, delegate to the Chief of
Police of its Police Department or police force, the powers hereby granted to the
Chief Executive Officer to request and grant police assistance.
(Subdivision 4). If the Chief Executive Officer of any such local government is
absent or disabled, the Chief of Police of the local government may make any
such request or may grant any such request, as the case may be.
(Subdivision 5). The local government receiving police aid pursuant to this
Section shall assume the liability for all damages arising out of any act performed
in rendering such aid and shall reimburse the assisting local government of any
monies paid by it for salaries or for other expenses incurred by it including
damage to or loss of equipment and supplies. As assisting local government may
assume such loss, damage expenses or cost for such equipment and supplies and
donate such services to the receiving local government. While engaged in duty
and rendering such services in such local government, the Officers and members
of such Police Department or police force shall have the same powers, duties,
rights, benefits, privileges and immunities as if they were performing their duties
in the local government in and by which they are normally employed.

ZONES OF RESPONSE
17.

County-Wide participants shall consist of the following Departments:

A.
B.
C.
D.

Rapid Response
Department
Metropolitan Transportation
Authority Police Department;
Four (4)
New York State Police;
Eight (8)
New York City Department
of Environmental Protection;
Three (3)
Westchester County Department
of Public Safety.
Eight (8)

TOTALS:
18.

Ten
Twelve

(10)
(12)

Ten

(10)

Twenty

(20)

Fifty-Two (52)

When a County-Wide participant requests assistance to this Plan, they will become a
member of any Zone in which they have the need for assistance.
A. E.g., assistance for an event at Tibbett’s Brook Park, a County park, the
Westchester County Department of Public Safety will be a member of Zone “B”
for the purpose of requesting aid.
B.

19.

Twenty-Three (23)

Delayed Response

For an event at the Croton/Harmon Train Station, the Metropolitan Transportation
Authority Police Department will be a member of Zone “C” for the purpose of
requesting aid.

When a County-Wide participant receives a request for assistance under this Plan, they
will become a member of the Zone from which the request for assistance is being made
and will respond accordingly.
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20.

Zone “A” (ADAM) shall consist of the following Departments:

A.
B.
C.
D.
E.
F.
G.
H.
I.
J.
K.
L.
M.
N.
O.

Department
Bronxville (Village);
Eastchester (Town);
Harrison (Town);
Larchmont (Village);
Mamaroneck (Town);
Mamaroneck (Village);
Mt. Vernon (City);
New Rochelle (City);
Pelham (Village);
Pelham Manor (Village);
Port Chester (Village);
Rye (City);
Rye Brook (Village);
SUNY Purchase
Tuckahoe (Village).

Rapid Response
One (1)
Two (2)
Three (3)
Two (2)
Two (2)
Two (2)
Four (4)
Six
(6)
Two (2)
One (1)
Two (2)
Two (2)
One (1)
One (1)
One (1)

TOTALS:
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Eighty-four (84)

Zone “B” (BAKER) shall consist of the following Departments:

A.
B.
C.
D.
E.
F.
G.
H.
I.
J.

Rapid Response
Department
Ardsley (Village);
One (1)
Dobbs Ferry (Village);
One (1)
Elmsford (Village);
Two (2)
Greenburgh (Town);
Three (3)
Hastings-on-Hudson (Village);
One (1)
Irvington (Village);
One (1)
Scarsdale (Village);
Two (2)
Tarrytown (Village);
Two (2)
White Plains (City).
Eight (8)
Yonkers (City);
Six
(6)

TOTALS:

22.

Thirty-two (32)

Delayed Response
Three
(3)
Five
(5)
Twelve (12)
Four
(4)
Two
(2)
Four
(4)
Seventeen (17)
Six
(6)
Five
(5)
Five
(5)
Five
(5)
Four
(4)
Three
(3)
Three
(3)
Six
(6)

Twenty-Seven (27)

Delayed Response
Three
(3)
Four
(4)
Six
(6)
Twelve (12)
Three
(3)
Three
(3)
Six
(6)
Four
(4)
Twenty (20)
Twelve (12)
Seventy-Three (73)

Zone “C” (CHARLIE) shall consist of the following Departments:

A.
B.
C.

Department
Bedford (Town);
Briarcliff (Village);
Buchanan (Village);

Rapid Response
One (1)
One (1)
Zero (0)
4

Delayed Response
Three
(3)
Two
(2)
One
(1)

D.
E.
F.
G.
H.
I.
J.
K.
L.
M.
N.
O.
P.
Q.
R.

Croton-on-Hudson (Village);
Lewisboro (Town);
Mt. Kisco (Village);
Mount Pleasant (Town);
New Castle (Town);
North Castle (Town);
North Salem (Town);
Ossining (Town);
Ossining (Village);
Peekskill (City);
Pleasantville (Village);
Pound Ridge (Town);
Sleepy Hollow (Village);
Somers (Town);
Yorktown (Town).

One
Zero
One
Two
Two
Two
Zero
One
Two
Five
One
Zero
One
Zero
One

TOTALS:

(1)
(0)
(1)
(2)
(2)
(2)
(0)
(1)
(2)
(5)
(1)
(0)
(1)
(0)
(1)

Twenty-One (21)

One
Zero
Two
Four
Six
Three
Zero
Three
Eight
Twelve
Three
Six
Four
Zero
Five

(1)
(0)
(2)
(4)
(6)
(3)
(0)
(3)
(8)
(12)
(3)
(6)
(4)
(0)
(5)

Sixty-Three (63)

LEVELS OF RESPONSE
23.

Green Alert: A situation exists of serious proportions and Departments within the
Zone of Alert should prepare to send the minimum pre-arranged manpower (rapid
response) to the identified location of response.

24.

Blue Alert: [Approximately fifty (50) members of the service]. Departments within
the Zone of Alert are requested to immediately dispatch, the minimum pre-arranged
manpower (rapid response) for a rapid response to the identified location of response.

25.

Yellow Alert: [Approximately seventy seven (77) members of the service]. A
second Zone is being requested to dispatch the minimum pre-arranged manpower (rapid
response) for a rapid response to the identified location of response.

Note:

This second Zone of response will be identified by the requesting Department after
considering the geographical location of event vis-à-vis, which zone is best situated to
respond.

26.

Orange Alert: [Approximately one hundred four (104) members of the service].
Departments from all Zones are requested to dispatch the minimum pre-arranged
manpower (rapid response) to the identified location.

27.

Red Alert: [Approximately two hundred eighty two (282) members of the service].
Departments from all Zones are requested to dispatch the maximum number of prearranged manpower (delayed response) to the identified location.

ACTIVATION OF THE PLAN
28.

All requests for assistance under the Plan will be made via the Westchester County Hot
Line System, (Hot Line).
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29.

The following are example announcements to be followed when activating the Plan via
the Hot Line.
A. Code Green [Prepare Only]:
Station ______ (number), _______________ (town, city, village) announcing a
Green Alert within the confines of this jurisdiction and Departments in Zone
____ should prepare to dispatch immediately upon request the pre-arranged
manpower to this jurisdiction.

B.

Code Blue [Rapid Response, One Zone Only]:
Station ______ (number), _______________ (town, city, village) to all stations
on the Hot Line, announcing a Blue Alert within this jurisdiction. Specifically,
there is a __________ (nature of incident) and we are requesting rapid response
from Zone _____.
The scene is located at __________________ (street/avenue) and the
location of response has been designated as ________________
(street/avenue).
At this time, __________________ (Chief, Captain,
Lieutenant) is in command of the incident and the Command Post has been
established as _________ (building/street/avenue).

C.

Code Yellow [Rapid Response, Two Zones Only]:
Station ______ (number), _______________ (town, city, village) to all stations
on the Hot Line, announcing a Yellow Alert within this jurisdiction.
Specifically, there is a __________ (nature of incident) and we are requesting
rapid response from Zones ____ and _____.
The scene is located at __________________ (street/avenue) and the
location of response has been designated as ________________
(street/avenue).
At this time, __________________ (Chief, Captain,
Lieutenant) is in command of the incident and the Command Post has been
established as _________ (building/street/avenue).

D.

Code Orange [Rapid Response, All Zones]:
Station ______ (number), _______________ (town, city, village) to all stations
on the Hot Line, announcing an Orange Alert within this jurisdiction.
Specifically, there is a __________ (nature of incident) and we are requesting
rapid response from all Zones.
The scene is located at __________________ (street/avenue) and the
location of response has been designated as ________________
(street/avenue).
At this time, __________________ (Chief, Captain,
Lieutenant) is in command of the incident and the Command Post has been
established as _________ (building/street/avenue).

E.

Code Red [Rapid Response, All Zones]:
Station ______ (number), _______________ (town, city, village) to all stations
on the Hot Line, announcing a Red Alert within this jurisdiction. Specifically,
there is a __________ (nature of incident) and we are requesting all available
uniform personnel amounting to a delayed response from all Zones.
The scene is located at __________________ (street/avenue) and the
location of response has been designated as ________________
(street/avenue).
At this time, __________________ (Chief, Captain,
Lieutenant) is in command of the incident and the Command Post has been
established as _________ (building/street/avenue).

Note:

The requesting Agency shall also identify any and all specialized equipment with which
responding members should be equipped.

DUTIES OF REQUESTING AGENCY
30.

Identify the nature and location of the incident.
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31.

Identify the location of the Command Post.

32.

Identify the Staging Area or location of response.

33.

Identify the Incident Commander or any change in command.

34.

Commence internal Departmental mobilization.

35.

Memorialize the name, rank and command of responding members of the service.

DUTIES OF RESPONDING AGENCY
36.

Authorize only the designated pre-arranged UNIFORMED members of the service
specific to the level of alert to respond.

37.

Proceed directly to the location of requested response or the Staging Area as directed.

RESPONSIBILITIES AT THE SCENE OF THE INCIDENT
38.

The Incident Commander designated by the requesting agency shall be in charge at the
scene of the incident.

39.

Uniformed members of the service detailed to the incident shall follow the direction of
the Incident Commander.

40.

However, where the provided assistance involves the loan of a Specialized Weapons
and Tacticals (SWAT), hostage negotiation, bomb disposal or canine unit, the
Commander of that specialized unit shall be responsible for implementation of the
specific mission, as determined by the Incident Commander of the requesting agency.

41.

When taking law enforcement actions at the scene of the incident, including use of
force, Uniformed members of the service from the responding agency shall at all times
adhere to their agency policies and procedures and utilize only those weapons and
tactics that they have been trained and deemed qualified to use.

42.

Uniformed members of the service on loan from the responding agency at an
emergency site shall regularly apprise the Command Post concerning the continued
status of the emergency, line-of-duty injuries, or their need for relief.

RELEASE OF PERSONNEL
43.

The Incident Commander or his/her designee shall authorize release of personnel from
all responding agencies.

POST OCCURRENCE REPORTINGS
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44.

Within thirty (30) days of any activation of the Plan, the Chief Executive Officer of the
Requesting Agency shall prepare or cause to be prepared, a memorandum including a
summary of the facts and circumstances surrounding the Incident, comments related to
the effectiveness of the Plan and recommendations for modification of the Plan and
submit same for the review of the Executive Board of the Westchester County Chiefs of
Police Association.

45.

Within thirty (30) days of receipt of the aforementioned memorandum, the Executive
Board of the Westchester County Chiefs of Police Association will make a
determination if modification to the Plan is necessary.

ANNUAL DRILLING
46.

In order to maintain an appropriate level of readiness, annual training will be
conducted.

ANNUAL REVIEW AND REVISION
47.

A sub-committee of the Westchester County Chiefs of Police Association will review
the Plan at least once a year and formulate recommendations for revisions as the need
arises.

Updated October 21, 2009
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WESTCHESTER COUNTY
ARSON ZONE PLAN

FIRE INVESTIGATION PROTOCOLS
Revised: April 2010

Introduction
Westchester County, through the Arson Task Force, is restructuring and updating the
Arson Zone Plan. The original Arson Zone Plan, begun in 1981, has worked very
well in some areas of the county. This program has countywide application and
serves as a comprehensive system for the investigation of all suspicious fires in
Westchester County. The implementation of standardized call-out procedures and
report writing is necessary.
The primary goal of the revised Arson Zone Plan remains the same as originally written
some twenty-nine years ago – to provide local Fire and Police Chiefs, upon request,
trained experts to assist in the determination of the cause and origin of suspicious
fires. Additional goals are to bring together, into teams, police and fire professionals
who are trained in fire investigation in order to realize the benefits of skills in cause
and origin matters, as well as to assist in the subsequent criminal investigations.
The primary objectives of the Arson Zone Protocols are:
Establish a quality service to assist chiefs in the determination of cause and origin
of suspicious fires throughout the county.
Establish requirements of police and fire professionals engaged as Cause and
Origin Team members.
Establish call-out procedures and dispatches for Cause and Origin Teams.
Establish forms and report writing procedures for Cause and Origin Teams.
Team Structure
The Arson Zone Plan will be 5 Zones (see attached list). This will enhance the
determination of Cause and Origin of suspicious fires and assist in the successful
arrest and prosecution of arson cases in Westchester County.
The Cause and Origin Teams, one in each zone, will consist of at least four (4) fire
investigators and no more than six (6) fire investigators appointed by the Executive
Board of the Arson Task Force. The Executive Board may also appoint no more than
two (2) adjunct members to each Zone Team.
Administration
Area Deputy Fire Coordinators:
Two (2) Area Deputy Fire Coordinators will be responsible for the administration
of Fire Investigation services in the Northern and Southern sections of the county.
These Area Deputy Fire Coordinators will be responsible for the provision and the
coordination of Fire Investigation services on scene, securing and coordinating
additional or special resources to assist in the work of the Cause and Origin
Teams, interagency relationships, education programs to the emergency services
and other groups, coordination among the teams, recruitment of team members
and other functions as assigned by the Fire Coordinator and Executive Board of
the Arson Task Force to support the efforts of this program.
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Zone Directors:
The Police and Fire agencies will nominate Arson Zone Directors, who will be
appointed with the approval of the Executive Board of the Arson Task Force.
There will be two directors for each regional Zone, one from a law enforcement
agency and one from a fire agency.
Cause and Origin Team Members
Qualifications
All Cause and Origin Team Members (Fire Investigators) shall hold certification
for the Fire Behavior/Arson Awareness, Principles of Fire Investigation, and
the 80-hour Fire-Arson Investigation Course. Each of these programs are
prepared and presented through instructors qualified by the New York State
Office of Fire Prevention and Control. If New York State certifications are
not held, the individual will satisfactorily document and demonstrate
competence to the Area Deputy Fire Coordinators in accordance with the
standards reflected in the National Fire Protection Association (NFPA) 921
Guidelines.
All Cause and Origin Team Members (Adjunct Fire Investigators) shall hold
certification for the Fire Behavior/Arson Awareness and Principles of Fire
Investigation courses. The Adjunct Investigator will abide by the guidelines
as set forth in these protocols. In addition, Adjunct Investigators will be
required to complete the 80-hour Fire-Arson Investigation Course within 18
months of their conditional appointment as a Fire Investigator when filling a
vacancy to the Zone Team. If New York State certifications are not held, the
individual will satisfactorily document and demonstrate competence to the
Area Deputy Fire Coordinators in accordance with the standards reflected in
the National Fire Protection Association (NFPA) 921 Guidelines.
All Cause and Origin Team members must attend at least one Fire Investigation Seminar
annually. This may be on a local, state or national level.
Additional course work should include, and not be limited to: Fire/Arson Investigation
Seminar, Fire Investigative Photography, Interviewing Techniques for the Fire
Investigator, Fire Scene Evidence Collection, Electrical Fire Cause Determination I,
Electrical Fire Cause Determination II, and Juvenile Firesetter Intervention Program
Seminar. Each of these programs are prepared and presented through instructors
qualified by the New York State Office of Fire Prevention and Control.
All Cause and Origin Team members will attend quarterly team meetings with the Area
Deputy Fire Coordinator and Arson Zone Directors.
All candidates for Cause and Origin Team membership will be required to submit to the
Westchester County Arson Task Force Executive Board a recommendation from the
Chief Officer of his/her law enforcement or fire agency for appointment to the Cause
and Origin Team (see attached form). All candidates must be active members of
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police or fire departments who have been recommended for participation in this
program by the chief of their department.
Members of the Cause and Origin Teams will adhere to the Code of Ethics which is
appended to this document. Members whose actions deviate from this Code of Ethics
or who do not follow the performance and participation standards will be subject to
removal as a team member. Concerns about a member’s actions will be brought to
the Area Deputy Fire Coordinator who will, in turn, discuss the issue with the Fire
Coordinator. If it is felt that further action is warranted, the matter will be discussed
with and referred to the Executive Board of the Arson Task Force for further action.
Requirements
Be at least 21 years of age, a career or volunteer firefighter and/or police officer
and physically capable of performing the tasks and responsibilities associated
with the Cause and Origin Teams.
Have a working knowledge of current Fire Service practices, tools and
procedures, and have a basic understanding of the New York State Fire
Reporting System.
Must have a valid New York State driver’s license and have transportation in
order to fulfill the responsibilities as a Cause and Origin Team member.
Must submit proof to the Arson Task Force Executive Board that a criminal
background check by the New York State Division of Criminal Justice
Services was conducted through the Westchester County Department of
Public Safety.
Notification and Response of Cause & Origin Team Members
All requests for services by a Cause and Origin Team from fire services and/or law
enforcement agencies will be requested through the Westchester County Department
of Emergency Services (60 Control). This does not dispense or eliminate a
responding investigator’s obligation to notify their department that they have been
requested by “60 Control” to respond as a member of the Cause and Origin Team.
The “60 Control” dispatcher will identify the location of the incident, and ascertain from
the Incident Commander, or their designee, if the C&O Team is to respond directly to
the scene or if the Team should respond to a nearby staging area. The dispatcher will
also try to obtain additional details relative to the incident that will be pertinent to the
Cause and Origin Team.
After a request for fire investigation assistance has been received, the Cause and Origin
Team will be activated by “60 Control”. The dispatchers will notify all Members of
the applicable Cause and Origin Team and the Area Deputy Fire Coordinator
responsible for the area where the incident is located. Team activation will follow the
guidelines enumerated in DES Communication Division Policy & Procedure titled
“C&O Team Paging/Notification Policy”. When receiving notification, the Zone
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Cause and Origin Team members will call “60 Control” to advise the dispatcher of
their availability and gather details concerning the situation. All members will phone
“60 Control” at (914) 231-1905.
In the event that there is insufficient response by members of the local Cause and Origin
Team to a request for assistance within ten (10) minutes, a second request will be
transmitted as per (C) above.
In the event that there is insufficient response by the members of the local Cause and
Origin Team to a request for services within this second ten (10) minutes, the
dispatcher will then contact the respective Area Deputy Fire Coordinator and follow
his instructions. If the Area Deputy Fire Coordinator cannot be contacted, then the
dispatcher will contact the second Area Deputy Fire Coordinator. If both
Coordinators cannot be reached within 10 minutes, the dispatcher will implement the
Communicator ™ notification procedure as enumerated in “C&O Team
Paging/Notification Policy”. If the respective Zone Team is unavailable, the
dispatcher will then transmit a page-out request for services of another adjacent Cause
and Origin Team in accordance with a pre-established “move-up” protocol as
monitored by “60 Control”. Also, if circumstances warrant, the Fire Incident
Commander, who according to state law is in charge of the fire scene, may always
request through “60 Control” the additional services of another team.
Cause and Origin Team members will respond to the investigation following notification
of their superiors. If equipment vans (Zone vehicle) are established to support the
field operations of the Cause and Origin Team in the county, at least one member will
be detailed to the van as a driver. The Team will respond directly to the scene unless
a staging area has been indicated by the I.C., as per B above.
Upon arrival at the scene, the Cause and Origin Team members will meet in order to
designate a Team Leader.
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Notification of the District Attorney
The Area Deputy Fire Coordinator will, as soon as possible, notify the Duty Assistant in
the District Attorney’s Office through the Westchester County Department of Public
Safety Services at (914) 864-7700 in the following instances: (1) cases involving
casualty loss in excess of $1 million; (2) cases involving death; (3) explosion(s); and
(4) acts of terrorism. In the event that the Area Deputy Fire Coordinator is not on
scene, then the Cause and Origin Team Leader will ensure this notification is made.
Responsibilities of Team Leader
In the absence of the Area Deputy Fire Coordinator, the Cause and Origin Team Leader
will be responsible for directing the investigation/determination of cause and origin of
fires when the team is requested. In directing the investigation, the Cause and Origin
Team Leader will ensure the preservation of evidence at the scene for the subsequent
collection by the investigating police agency or laboratory.
The Cause and Origin Team Leader will also be responsible for the coordination and
production of the Cause and Origin Team reports, and the timely submission of these
reports and all addenda, photographs, notes, etc., to the Area Deputy Fire
Coordinator.
The Cause and Origin Team, in consultation with the Area Deputy Fire Coordinator, the
Cause and Origin Team Leader or Fire Incident Commander may utilize a New York
State certified K-9 arson/accelerant dog as a resource. The responsibility and the
liability of the dog’s actions at a fire investigation scene will be held to the dog
handler and the sponsoring agency.
Investigations
The Area Deputy Fire Coordinator has the overall responsibility for the coordination of
the fire investigation when on scene. In the Coordinator’s absence, the Cause and
Origin Team Leader will assume these responsibilities.
The Area Deputy Fire Coordinator, or the Cause and Origin Team Leader for each
investigation, will delegate responsibilities to the participating Cause and Origin
Team members in order to make the best use of the talents of the team members and
resources. The following shall be required:
An Investigation Summary Report will be completed in all instances.
An Investigation Field Notes Form will be completed for all structural fires.
An Investigation Narrative Report will be completed for all structural fires. This
report, in addition to the Investigation Field Notes Form, will allow the
investigators to explain their findings and conclusions. This form will be filed
within 72 hours of the completion of the incident.
Preservation of a video and/or photographic record of the scene, including a Photo
Log.
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Evidence collection and maintenance of records concerning the chain of evidence
custody.
A master log will be kept at the Department of Emergency Services for Fire Investigation
incident numbers. When the Cause and Origin Team is activated, the dispatcher will
issue the Area Deputy Fire Coordinator or the Cause and Origin Team Leader an
incident number for the report.
Cause and Origin Team folders will be given to each member with all required
paperwork for an investigation.
Upon completion of the investigation, the Team Leader is responsible to forward all
investigative reports, photographs, addendums, notes, and other relevant reports to the
Area Deputy Fire Coordinator. This shall be done within 72 hours of the completion
of the investigation.
The Area Deputy Fire Coordinator is responsible to review all reports for completeness
and accuracy and effect any corrections necessary with the Team Leader and
Investigators that responded to the call. These reports will then be placed into a case
folder for retention in the designated filing location at the Department of Emergency
Services.
All reports and materials generated during the course of the investigation are done so on
behalf of the Department of Emergency Services and will be retained in the normal
course of business as required.
Reports
Forms for Report Writing
Each investigation folder will contain the following reports:
Westchester County Arson Task Force – Investigation Summary Report (1
page, 5 carbon copies)
Westchester County Arson Task Force – Investigation Narrative Report (1
to multiple pages, as needed, depending on incident)
Westchester County Arson Task Force – Investigation Field Notes Form
(6 pages)
Westchester County Arson Task Force – Interview Sheet (1 page)
Westchester County Arson Task Force – Fire Scene Sketch (1 page)
Westchester County Arson Task Force – Vehicle Sheet (Short Form) (1
page)
Westchester County Arson Task Force – Vehicle Sheet (Detail) (3 pages)
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Westchester County Arson Task Force – Photo Log Sheet (1 page)
Westchester County Arson Task Force – Evidence Sheet (1 page)
Westchester County Arson Task Force – Body Sketch Sheet (1 page)
Westchester County Arson Task Force – Consent to Search Form (1 page)
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Report Filing
Non-Incendiary Fires
The Investigation Summary Report is to be filed in all incident investigations,
even when the cause and origin of the fire is determined to be non-incendiary.
The distribution of the Investigation Summary Report will be as follows:
The original (white sheet) will be submitted by the Team Leader to the
F.D. Incident Commander.
The Team Leader will give the blue sheet to the Local Police Agency.
The Team Leader will forward the remaining sheets (yellow, green, pink
and gold) to the Area Deputy Fire Coordinator for dissemination, as
noted below.
The yellow sheet of the report is retained in a binder at the
Department of Emergency Services.
The green sheet of the report will be retained in the case folder at
the Department of Emergency Services.
The pink sheet of the report will be forwarded to the Office of the
District Attorney, Attention: Arson Coordinator, Richard J.
Daronco Courthouse, 111 Dr. Martin Luther King Jr. Blvd.,
White Plains, NY 10601.
The gold sheet of the report will be retained by the Area Deputy
Fire Coordinator (C&O) who covers that Zone, in which the
incident occurred.
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The Investigation Field Notes Form will be filed for all structural fires. This form
will be forwarded to the Area Deputy Fire Coordinator for inclusion in the
case folder.
The Investigation Narrative Report will be filed for all structural fires. This will
assist to note the circumstances of the incident that may require additional
explanation of actions and facts found during the scene exam that lead the
investigation team to its final conclusion.
In all instances the appropriate additional reports and forms utilized by the Team
will be completed when necessary.
All reports and forms generated during the course of the investigation will be
forwarded to the Area Deputy Fire Coordinator for inclusion in the case
folder. Copies of any reports or forms will only be disseminated by WCDES
staff pursuant to their protocols, and with the approval of the Area Deputy
Fire Coordinator.
Incendiary Fires
The Investigation Summary Report, the Investigation Field Notes Form, and the
Investigation Narrative Report, along with the all other appropriate reports
and forms used by the Team, will be submitted in all cases where there is a
determination that the cause and origin of the fire is incendiary.
The distribution of the Investigation Summary Report will be the same as in IX,
A, 1, above.
All reports and forms generated during the course of the investigation will be
forwarded to the Area Deputy Fire Coordinator for inclusion in the case
folder.
Because the fire has been determined to be incendiary in nature, a crime of
suspected arson has allegedly been committed and the information in all
reports and addenda is confidential and now part of a criminal investigation.
A single copy of all generated reports, photographs, etc., will be forwarded by the
Area Deputy Fire Coordinator, or his designee, to both the Local Police
Agency and the Westchester County District Attorney’s Office. The FD
Incident Commander will only receive the original (white sheet) of the
Investigation Summary Report for the department’s records. No other copies
are to be disseminated without the consent of the Area Deputy Fire
Coordinator and the District Attorney’s Office.
Should the FD Incident Commander want to review the other reports generated in
the investigation, they will need to contact the Area Deputy Fire Coordinator
to arrange a time to do so.
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Cause and Origin Zone Listing
Fire Dept. # F.D. Name

Zone #

Police Dept.

229

Mount Vernon

1

Mount Vernon

230

New Rochelle

1

New Rochelle

251

White Plains

1

White Plains

252

Yonkers

210

Eastchester

216

Harrison

222

Larchmont

2

Larchmont

223

Mamaroneck Twn

2

Mamaroneck Town

224

Mamaroneck Vill 2

239

Port Chester

2

Port Chester, Rye Brook

241

Purchase

2

Harrison

235

Pelham

2

Pelham

236

Pelham Manor

2

Pelham Manor

242

Rye

2

Rye City

250

West Harrison

2

Harrison

266

Rye Brook

2

Rye Brook

263

Archville

3

Mount Pleasant

201

Ardsley

205

Briarcliff

Fire Dept. #

1

Yonkers
2

Eastchester, Bronxville,
Tuckahoe

2

Harrison

Mamaroneck Village

3

Ardsley
3

Briarcliff,
Mt. Pleasant,
Ossining Town,
New Castle

F.D. Name

Zone #

Police Dept.

209

Dobbs Ferry

3

Dobbs Ferry

211

Elmsford

3

Elmsford, Greenburgh

212

Fairview

215

Greenville

3

Greenburgh
3

Greenburgh
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217

Hartsdale

3

Greenburgh

218

Hastings

219

Hawthorne

3

Mount Pleasant

220

Irvington

3

Irvington, Greenburgh

231

Sleepy Hollow

3

Sleepy Hollow,
Mount Pleasant

233

Ossining

3

Greenburgh

3

Ossining Village,
Ossining Town

237

Pleasantville

238

Pocantico Hills

243

Scarsdale

3

Scarsdale

246

Tarrytown

3

Tarrytown, Greenburgh

247

Thornwood

3

Mount Pleasant

248

Valhalla

255

Buchanan

213

Continental Vill 4

208

Croton

4

Croton, Cortlandt NYSP

226

Mohegan

4

Cortlandt NYSP,
Peekskill, Yorktown

Fire Dept. #

3

Pleasantville, Mount Pleasant

3

Mount Pleasant

3

Mount Pleasant
4

Buchanan
Cortlandt NYSP, Peekskill

F.D. Name

Zone #

Police Dept.

227

Montrose

4

Cortlandt NYSP, Peekskill

234

Peekskill

4

Peekskill

244

Somers

249

Verplanck

4

Cortlandt NYSP, Peekskill

253

Yorktown

4

Yorktown

202

Armonk

258

Banksville

5

North Castle

203

Bedford Hills

5

Bedford

204

Bedford Village 5

206

Chappaqua

4

Somers NYSP

5

North Castle

Bedford
5

New Castle, Mt. Pleasant
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207

Croton Falls

214

Goldens Bridge 5

Somers NYSP

221

Katonah

Bedford

225

Millwood

228

5

Somers NYSP

5
5

Ossining Town, New Castle

Mount Kisco

5

Mount Kisco, New Castle
Bedford

232

North White Plains

5

North Castle

240

Pound Ridge

5

Somers NYSP

245

South Salem

5

Somers NYSP

256

Vista

5

Somers NYSP
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Westchester County Cause & Origin Zone Map
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CODE OF ETHICS
I will, as an arson investigator, regard myself as a member of an important and honorable profession.
I will conduct both my personal and official life so as to inspire the confidence of the public.
I will regard my fellow investigators with the same standards as I hold for myself. I will never betray a
confidence nor otherwise jeopardize their investigation.
I will regard it my duty to know my work thoroughly. It is my further duty to avail myself of every
opportunity to learn more about my profession.
I will avoid alliances with those whose goals are inconsistent with an honest and unbiased investigation. I
will make no claim to professional qualifications, which I do not possess.
I will share all publicity equally with my fellow investigators, whether such publicity is favorable or
unfavorable.
I will be loyal to my superiors, to my subordinates and to the organization I represent.
I will bear in mind always that I am a truth-seeker, not a case-maker; that it is more important to protect
the innocent than to convict the guilty.
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Westchester County Arson Zone Plan, Police / Fire Directors

Zone #1
Police Zone Director:
Fire Zone Director:

Mount Vernon – Chief Barbara Duncan
Yonkers

Zone #2
Police Zone Director:
Fire Zone Director:

Port Chester – Chief Joseph Krzeminski

Zone #3
Police Zone Director:
Fire Zone Director:

Mount Pleasant – Chief Lou Alagno
Fairview – Chief Robert Mauro

Zone #4
Police Zone Director:
Fire Zone Director:

Peekskill – Chief Eugene Tumolo
Buchanan – Robert Outhouse, Ex-Chief

Zone #5
Police Zone Director:
Fire Zone Director:

Mount Kisco – Chief Steven Anderson
Chappaqua – Frank Nestro, Ex-Chief
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Westchester County Arson Zone Plan – Adjunct Investigator Guidelines
This is a probationary position.

All your actions are subject to evaluation.

The position is for learning only.

You are to work under the supervision and direction of the on scene investigators.

Unless directed by the scene Team Leader you are not to enter a crime scene for any
reason.

You are required to meet the same response standards set for Fire Investigators.
The Area Deputy Fire Coordinator may recommend the termination of your position as
an adjunct investigator.

You will work within the guidelines set in the WESTCHESTER COUNTY ARSON ZONE
PLAN - FIRE INVESTIGATION PROTOCOLS.

I have read the above and both understand and agree to abide by these guidelines.

Adjunct Name:
Adjunct Signature:

Date:

Adjunct’s Department(s):
Area Deputy Coordinator Signature:
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Westchester County Cause and Origin Team – Member Data Sheet
Name: __________________________

Zone # __________

Social Security #: ____________________
Police/Fire Dept. ____________________
Work Address:

____________________
____________________

Work Phone #:

Zip: _____________

____________________

Home Address: ____________________
____________________

Zip: ______________

Home Phone #: ____________________
E-mail address

____________________

Cell Phone #:

____________________

Pager #:

____________________

Attached is proof of the referenced applicant’s completion of the following programs:
Fire Behavior/Arson Awareness

___________________________

Principals in Fire Investigation

___________________________

80-Hour Fire/Arson Investigation ___________________________

Date Information Obtained:
Area Deputy Fire Coordinator:

Westchester County Cause and Origin Team
Appointment Form – Zone #1
To:

Westchester County Arson Task Force
Executive Committee
C/O Department of Emergency Services
4 Dana Road
Valhalla, New York 10595

From:

Police Zone Director – Zone #1:

_______________________________
(Signature)

AND
Fire Zone Director – Zone #1:

_______________________________
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(Signature)

Re:

CAUSE AND ORIGIN TEAM MEMBER – APPROVAL OF APPOINTMENT TO THE CAUSE
AND ORIGIN TEAM

Attached please find the resume of Police/Fire Officer ________________________________ to be considered for
approval by the Executive Committee of the Westchester County Arson Task Force. Approval is sought to add this
individual to the Cause and Origin Team operating in Zone #1. This Police/Fire officer has all of the required
training set forth in the Westchester County Arson Plan Fire Investigation Protocols and proof of such (copies of
training certificates) is attached. A completed Data Sheet must be attached to this form for each Cause and Origin
Team Member submitted for consideration by the Westchester County Arson Task Force Executive Committee.
A.

This is an original appointment to the Cause and Origin Team in Zone #1, the total number of team
members shall not exceed six.

B.

This is a replacement appointment. The addition of Police/Fire Officer _____________________
Serves as a replacement for Police/Fire Officer ___________________________ operating as a member of
the Cause and Origin Team in Zone #1.

C.

The new configuration of the Cause and Origin Team in Zone #1 is as follows:

1511 _______________________________

1514 _______________________________

1512 _______________________________

1515 _______________________________

1513 _______________________________

1516 _______________________________

The approval of the Police/Fire Chief of the agency to which this Cause and Origin Team Member belongs is
indicated below:
___________________________________________,
(Chief of Department)

______________________________
Police/Fire Department

Written approval for the above referenced individual to serve as a member of the Cause and Origin Team will be issued by the Arson Task Force
Executive Committee and sent to the Police and Fire Zone Directors. Applicants who do not meet the minimum criteria, as set forth in the Arson
Zone Plan Fire Investigation Protocols will not be considered for appointment to the Cause and Origin Teams.

Westchester County Cause and Origin Team
Appointment Form – Zone #2
To:

Westchester County Arson Task Force
Executive Committee
C/O Department of Emergency Services
4 Dana Road
Valhalla, New York 10595

From:

Police Zone Director – Zone #2:

_______________________________
(Signature)

AND
Fire Zone Director – Zone #2:

Re:

_______________________________
(Signature)

CAUSE AND ORIGIN TEAM MEMBER – APPROVAL OF APPOINTMENT TO THE CAUSE
AND ORIGIN TEAM
19

Attached please find the resume of Police/Fire Officer ________________________________ to be considered for
approval by the Executive Committee of the Westchester County Arson Task Force. Approval is sought to add this
individual to the Cause and Origin Team operating in Zone #2. This Police/Fire officer has all of the required
training set forth in the Westchester County Arson Plan Fire Investigation Protocols and proof of such (copies of
training certificates) is attached. A completed Data Sheet must be attached to this form for each Cause and Origin
Team Member submitted for consideration by the Westchester County Arson Task Force Executive Committee.
A. This is an original appointment to the Cause and Origin Team in Zone #2, the total number of team members
shall not exceed six.
B. This is a replacement appointment. The addition of Police/Fire Officer _____________________
Serves as a replacement for Police/Fire Officer ___________________________ operating as a member of
the Cause and Origin Team in Zone #2.
C. The new configuration of the Cause and Origin Team in Zone #2 is as follows:
1521 _______________________________

1524 _______________________________

1522 _______________________________

1525 _______________________________

1523 _______________________________

1526 _______________________________

The approval of the Police/Fire Chief of the agency to which this Cause and Origin Team Member belongs is
indicated below:
___________________________________________,
(Chief of Department)

______________________________
Police/Fire Department

Written approval for the above referenced individual to serve as a member of the Cause and Origin Team will be issued by the Arson Task Force
Executive Committee and sent to the Police and Fire Zone Directors. Applicants who do not meet the minimum criteria, as set forth in the Arson
Zone Plan Fire Investigation Protocols will not be considered for appointment to the Cause and Origin Teams.

Westchester County Cause and Origin Team
Appointment Form – Zone #3
To:

Westchester County Arson Task Force
Executive Committee
C/O Department of Emergency Services
4 Dana Road
Valhalla, New York 10595

From:

Police Zone Director – Zone #3:

_______________________________
(Signature)

AND
Fire Zone Director – Zone #3:

Re:

_______________________________
(Signature)

CAUSE AND ORIGIN TEAM MEMBER – APPROVAL OF APPOINTMENT TO THE CAUSE
AND ORIGIN TEAM

Attached please find the resume of Police/Fire Officer ________________________________ to be considered for
approval by the Executive Committee of the Westchester County Arson Task Force. Approval is sought to add this
20

individual to the Cause and Origin Team operating in Zone #3. This Police/Fire officer has all of the required
training set forth in the Westchester County Arson Plan Fire Investigation Protocols and proof of such (copies of
training certificates) is attached. A completed Data Sheet must be attached to this form for each Cause and Origin
Team Member submitted for consideration by the Westchester County Arson Task Force Executive Committee.
A. This is an original appointment to the Cause and Origin Team in Zone #3, the total number of team members
shall not exceed six.
B. This is a replacement appointment. The addition of Police/Fire Officer _____________________
Serves as a replacement for Police/Fire Officer ___________________________ operating as a member of
the Cause and Origin Team in Zone #3.
C. The new configuration of the Cause and Origin Team in Zone #3 is as follows:
1531 _______________________________

1534 _______________________________

1532 _______________________________

1535 _______________________________

1533 _______________________________

1536 _______________________________

The approval of the Police/Fire Chief of the agency to which this Cause and Origin Team Member belongs is
indicated below:
___________________________________________,
(Chief of Department)

______________________________
Police/Fire Department

Written approval for the above referenced individual to serve as a member of the Cause and Origin Team will be issued by the Arson Task Force
Executive Committee and sent to the Police and Fire Zone Directors. Applicants who do not meet the minimum criteria, as set forth in the Arson
Zone Plan Fire Investigation Protocols will not be considered for appointment to the Cause and Origin Teams.

Westchester County Cause and Origin Team
Appointment Form – Zone #4
To:

Westchester County Arson Task Force
Executive Committee
C/O Department of Emergency Services
4 Dana Road
Valhalla, New York 10595

From:

Police Zone Director – Zone #4:

_______________________________
(Signature)

AND
Fire Zone Director – Zone #4:

Re:

_______________________________
(Signature)

CAUSE AND ORIGIN TEAM MEMBER – APPROVAL OF APPOINTMENT TO THE CAUSE
AND ORIGIN TEAM

Attached please find the resume of Police/Fire Officer ________________________________ to be considered for
approval by the Executive Committee of the Westchester County Arson Task Force. Approval is sought to add this
individual to the Cause and Origin Team operating in Zone #4. This Police/Fire officer has all of the required
training set forth in the Westchester County Arson Plan Fire Investigation Protocols and proof of such (copies of
training certificates) is attached. A completed Data Sheet must be attached to this form for each Cause and Origin
Team Member submitted for consideration by the Westchester County Arson Task Force Executive Committee.
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A. This is an original appointment to the Cause and Origin Team in Zone #4, the total number of team members
shall not exceed six.
B. This is a replacement appointment. The addition of Police/Fire Officer _____________________
Serves as a replacement for Police/Fire Officer ___________________________ operating as a member of
the Cause and Origin Team in Zone #4.
C. The new configuration of the Cause and Origin Team in Zone #4 is as follows:
1441 _______________________________

1444 _______________________________

1442 _______________________________

1445 _______________________________

1443 _______________________________

1446 _______________________________

The approval of the Police/Fire Chief of the agency to which this Cause and Origin Team Member belongs is
indicated below:
___________________________________________,
(Chief of Department)

______________________________
Police/Fire Department

Written approval for the above referenced individual to serve as a member of the Cause and Origin Team will be issued by the Arson Task Force
Executive Committee and sent to the Police and Fire Zone Directors. Applicants who do not meet the minimum criteria, as set forth in the Arson
Zone Plan Fire Investigation Protocols will not be considered for appointment to the Cause and Origin Teams.

Westchester County Cause and Origin Team
Appointment Form – Zone #5
To:

Westchester County Arson Task Force
Executive Committee
C/O Department of Emergency Services
4 Dana Road
Valhalla, New York 10595

From:

Police Zone Director – Zone #5:

_______________________________
(Signature)

AND
Fire Zone Director – Zone #5:

Re:

_______________________________
(Signature)

CAUSE AND ORIGIN TEAM MEMBER – APPROVAL OF APPOINTMENT TO THE CAUSE
AND ORIGIN TEAM

Attached please find the resume of Police/Fire Officer ________________________________ to be considered for
approval by the Executive Committee of the Westchester County Arson Task Force. Approval is sought to add this
individual to the Cause and Origin Team operating in Zone #5. This Police/Fire officer has all of the required
training set forth in the Westchester County Arson Plan Fire Investigation Protocols and proof of such (copies of
training certificates) is attached. A completed Data Sheet must be attached to this form for each Cause and Origin
Team Member submitted for consideration by the Westchester County Arson Task Force Executive Committee.
A. This is an original appointment to the Cause and Origin Team in Zone #5, the total number of team members
shall not exceed six.
B. This is a replacement appointment. The addition of Police/Fire Officer _____________________
22

Serves as a replacement for Police/Fire Officer ___________________________ operating as a member of
the Cause and Origin Team in Zone #5.
C. The new configuration of the Cause and Origin Team in Zone #5 is as follows:
1451 _______________________________

1454 _______________________________

1452 _______________________________

1455 _______________________________

1453 _______________________________

1456 _______________________________

The approval of the Police/Fire Chief of the agency to which this Cause and Origin Team Member belongs is
indicated below:
___________________________________________,
(Chief of Department)

______________________________
Police/Fire Department

Written approval for the above referenced individual to serve as a member of the Cause and Origin Team will be issued by the Arson Task Force
Executive Committee and sent to the Police and Fire Zone Directors. Applicants who do not meet the minimum criteria, as set forth in the Arson
Zone Plan Fire Investigation Protocols will not be considered for appointment to the Cause and Origin Teams.
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Addenda
•
•
•
•
•
•
•
•
•
•
•

Westchester County Arson Task Force – Investigation Summary Report (1 page, 5 carbon copies).
Westchester County Arson Task Force – Investigation Field Notes Form (6 pages)
Westchester County Arson Task Force – Investigation Narrative Report (1 page to multiple pages, as needed,
depending upon the incident)
Westchester County Arson Task Force – Interview Sheet (1 page)
Westchester County Arson Task Force – Fire Scene Sketch (1 page)
Westchester County Arson Task Force – Vehicle Sheet (Short Form) (1 page)
Westchester County Arson Task Force – Vehicle Sheet (Detail) (3 pages)
Westchester County Arson Task Force – Photo Log Sheet (1 Page)
Westchester County Arson Task Force – Evidence Sheet (1 page)
Westchester County Arson Task Force – Body Sketch Sheet (1 page)
Westchester County Arson Task Force – Consent to Search Sheet (1 page)
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CITY COUNCIL AGENDA
NO. 10

DEPT.: Assessment
CONTACT: Noreen Whitty, Assessor

AGENDA ITEM: Consideration of setting a Public
Hearing to amend Chapter 177 of the Code of the City of
Rye to increase the Real Property Tax Exemption for
Veterans of the Cold War and extend the exemption to
owners of cooperative apartments.

DATE: 04/15/10
FOR THE MEETING OF:
4/21/2010
RYE CITY CODE,
CHAPTER
177
SECTION

RECOMMENDATION:
The City Assessor recommends an amendment to existing local law which increases the
amount of exemption from real property tax veterans of the Cold War receive and extends the
exemption to owners of cooperative apartments.
IMPACT:
Environmental X Fiscal
Neighborhood
Other:
Currently 17 City property owners are receiving a Cold War veterans exemption which reduces
their City property tax by approximately $33/year for a total savings of $561 (17@$33). Under
the amended legislation, which has recently been adopted by Westchester County, the tax
savings would increase to $144/year for eligible Cold War veterans for a total savings of $2,448
which represents an increase of $1,887. In addition, owners of cooperative apartments would
be eligible for the exemption as would property held in trust for the benefit of the veteran. The
exemption is for a duration of ten years. A Cold War Veteran is defined by state statute as an
individual who was honorably discharged following service in the armed forces between the
dates of September 2, 1945 and December 26, 1991. I don’t anticipate a significant increase in
the number of applicants for this exemption since the alternative veteran’s/eligible funds
exemption has long been available to war veterans. Therefore, it is my expectation that the
fiscal impact will be nominal.

BACKGROUND:
Section 458-b of the Real Property Tax Law authorizes a limited exemption from real property
taxes for real property owned by veterans who served on active duty during the Cold War
period (Sept. 2, 1945-Dec. 26, 1991). This exemption is applicable to general municipal
(city/county) taxes only.
Under the amended law, a qualified residential parcel may receive an exemption of up to a
maximum of $54,000 in assessed value multiplied by the latest final equalization rate for a
period of 10 years. Based upon the current City tax rate, the exemption translates to an est.
$144/year in tax savings. There is an additional benefit for cold war vets having a servicerelated disability. This is a local option exemption and this amendment was recently adopted by
Westchester Co. Veterans currently receiving either an eligible funds or alternative veteran’s
exemption are not eligible for this exemption. (There are currently 408 City homeowners
receiving a veteran’s exemption under these programs). Historically, the City has followed the
County’s lead with respect to adoption of exemptions, which simplifies implementation by the
assessor’s office and for taxpayer simplicity.

CITY OF RYE
LOCAL LAW NO ___-2010
A local law to amend Chapter 177, Taxation,
by amending Article X, §177-66, “Definitions”, § 177-67(A)&(B)
“Amount of Exemption; Limitations”, by adding § 177-68 “Property Held In Trust”
and § 177-69, “Cooperative Apartments” and renumbering § 177-70 “Duration of
Exemption”& §177-71 “Application for Exemption” to the City Code of the City of
Rye
Be it enacted by the City Council of the City of Rye as follows:
Section 1.

Chapter 177 “Taxation” is hereby amended by adding Article X
“Cold War Veterans Tax Exemption” as follows:
§ 177-65.

Purpose.

The purpose of this Article is to grant Cold War veterans who meet the
requirements set forth in Section 458-b of the New York State Real
Property Tax Law with a real property tax exemption.
§ 177-66.

Definitions.

As used in this Article, the following terms shall have the meanings
indicated:
ACTIVE DUTY – means full-time duty in the United States armed forces,
other than active duty for training.
ARMED FORCES – means the United States Army, Navy, Marine Corps,
Air Force, and Coast Guard.
COLD WAR VETERAN – means a person, male or female, who served
on active duty in the United States armed forces, during the time period
from September second, nineteen hundred forty-five to December twentysixth, nineteen hundred ninety-one, was discharged or released therefrom
under honorable conditions and satisfies any other requirements set forth
in Section 458-b(1)(a) of the New York State Real Property Tax Law.
LATEST CLASS RATIO – means the latest final class ratio established
by the New York State Board of Real Property Tax Services pursuant to
title one of article twelve of the New York State Real Property Tax Law
for use in a special assessing unit as defined in section eighteen hundred
one of the New York State Real Property Tax Law.

LATEST STATE EQUALIZATION RATE – means the latest final
[equalization rate established by the New York State Board of Real
Property Tax Services pursuant to article twelve of the New York State
Real Property Tax Law.] state equalization rate or special equalization rate
established by the New York State Board of Real Property Tax Services
pursuant to article twelve of the New York State Real Property Tax Law.
The New York State Board of Real Property Tax Services shall establish a
special equalization if it finds that here has been a material change in the
level of assessment since the establishment of the latest state equalization
rate, but in no event shall such special equalization rate exceed one
hundred. In the event that the state equalization rate exceeds one hundred,
then the state equalization rate shall be on one hundred for the purposes of
this section. Where a special; equalization rate is established for purposes
of this section, the Assessor is directed and authorized to recompute the
Cold War Veterans Exemption on the assessment roll by applying special
equalization rate instead of the latest state equalization rate applied in the
previous year and to make the appropriate corrections on the assessment
roll, notwithstanding the fact that such Assessor may receive the special
equalization rate after the completion, verification and filing of such final
assessment roll. In the event that the Assessor does not have custody of
the roll when such recomputation is accomplished, the Assessor shall
certify such recomputation to the local officers having custody and control
of such roll, and such local officers are here by directed and authorized to
enter the recomputed Cold War Veterans Exemption certified by the
Assessor on such roll.
QUALIFIED OWNER – means a Cold War veteran, the spouse of a Cold
War veteran, or the unremarried surviving spouse of a deceased Cold War
veteran. Where property is owned by more than one qualified owner, the
exemption to which each is entitled may be combined. Where a veteran is
also the unremarried surviving spouse of a veteran, such person may also
receive any exemption to which the deceased spouse was entitled.
QUALIFIED RESIDENTIAL REAL PROPERTY – means property
owned by a qualified owner which is used exclusively for residential
purposes; provided, however, that in the event that any portion of such
property is not used exclusively for residential purposes, but is used for
other purposes, such portion shall be subject to taxation and only the
remaining portion used exclusively for residential purposes shall be
subject to the exemption provided by this section. Such property shall be
the primary residence of the Cold War veteran or the unremarried
surviving spouse of a Cold War veteran; unless the Cold War veteran or
unremarried surviving spouse is absent from the property due to medical
reasons or institutionalized subject to such time limitations, if any, as are
set forth in Section 458-b(1)(f) of the New York State Real Property Tax
Law.

SERVICE CONNECTED – means, with respect to disability or death, that
such disability was incurred or aggravated, or that the death resulted from
a disability incurred or aggravated in the line of duty on active military,
naval or air service.
§ 177-67.

Amount of Exemption; Limitations.

A. Qualifying residential real property shall be exempt from taxation to
the extent of fifteen percent (15%) of the assessed value of such
property; provided however, that such exemption shall not exceed
[twelve thousand dollars ($12,000)] fifty-four thousand dollars
($54,000)or the product of [twelve thousand dollars ($12,000)] fiftyfour thousand dollars ($54,000) multiplied by the latest state
equalization rate [of ] for the assessing unit, or, in the case of a special
assessing unit, the latest class ratio, whichever is less.
B. In addition to the exemption provided by subdivision “A” of this
Section, where the Cold War veteran received a compensation rating
from the United States Veterans Affairs or from the United States
Department of Defense because of a service related disability,
qualifying residential real property shall be exempt from taxation to
the extent of the product of the assessed value of such property,
multiplied by fifty percent of the Cold War veteran disability rating;
provided, however, that such exemption shall not exceed [forty
thousand dollars ($40,000) or the product of forty thousand dollars]
one hundred eighty thousand dollars ($180,000) or the product of one
hundred eighty thousand dollars ($180,000) multiplied by the latest
state equalization rate [of] for the assessing unit, or, in the case of a
special assessing unit, the latest class ratio, whichever is less.
C. If a Cold War Veteran receives either an eligible funds veterans
exemption authorized by Section 458 of the Real Property Tax Law or
an alternative veterans exemption under Article II of this Chapter, the
Cold War veteran shall not be eligible to receive an exemption under
this Article.
§177-68

Property Held in Trust

The provisions of this Article shall apply to any real property held in trust
solely for the benefit of a person or persons who would otherwise be
eligible for a real property tax exemption, pursuant to this Article, were
such person or persons the owner or owners of such real property.

§177-69

Cooperative Apartments

(A)
For the purposes of this Article, title to the portion of real property
owned by a cooperative apartment corporation in which a tenantstockholder of such corporation resides and which is represented by his or
her share or shares of stock in such corporation as determined by its or
their proportional relationship to the total outstanding stock of the
corporation , including that owned by the corporation, shall be deemed to
be vested in such tenant-stockholder.
(B)
Provided that all other eligibility criteria of this Article are met,
that proportion of the assessment of such real property owned by a
cooperative apartment corporation determined by the relationship of such
real property vested in such tenant-stockholder to such real property
owned by such cooperative apartment corporation in which such tenantstockholder resides shall be subject to exemption from taxation pursuant to
this Article and any exemption so granted shall be credited by the
appropriate taxing authority against the assessed valuation of such real
property; the reduction in real property taxes realized thereby shall be
credited by the cooperative apartment corporation against the amount of
such taxes otherwise payable by or chargeable to such tenant-stockholder.
(C)
Notwithstanding subdivision B of this Section, a tenantstockholder who resides in a dwelling that is subject to the provisions of
either Article two, four, five or eleven of the Private Housing Finance Law
shall not be Eligible for an exemption pursuant tot his section
§ 177-70.

Duration of Exemption.

The exemption provided by § 177-67(A) shall be granted for a period of
ten years. The commencement of such ten year period shall be governed
pursuant to this section. Where a qualified owner owns qualifying
residential real property on the effective date of this Article, or such other
date as may be set forth in Section 458-b(2)(c) of the New York State Real
Property Tax Law, such ten year period shall be measured from the
assessment roll prepared pursuant to the first taxable status date occurring
on or after the effective date of this Article, or such other date as may be
set forth in Section 458-b(2)(c) of the New York State Real Property Tax
Law. Where a qualified owner does not own qualifying residential real
property on the effective date of this Article, or such other date as may be
set forth in Section 458-b(2)(c) of the New York State Real Property Tax
Law, such ten year period shall be measured from the assessment roll
prepared pursuant to the first taxable status date occurring at least sixty
days after the date of purchase of qualifying residential real property;
provided, however, that should the veteran apply for and be granted an
exemption on the assessment roll prepared pursuant to a taxable status

date occurring within sixty days after the date of purchase of residential
real property, such ten year period shall be measured from the first
assessment roll in which the exemption occurs. If, before the expiration of
such ten year period, such exempt property is sold and replaced with other
residential real property, such exemption may be granted pursuant to this
Section for the unexpired portion of the ten year exemption period.
§ 177-71.

Application for Exemption.

Application for the exemption set forth in this Article shall be made by the
qualified owner, or all of the qualified owners, of the property on the form
prescribed by the New York State Board of Real Property Tax Services.
The owner or owners shall file the completed form in the City of Rye
Assessor’s office on or before the first appropriate taxable status date.
The owner or owners of the property shall be required to refile as such
times and under such circumstances as may be set forth in Section 458b(4) of the New York State Real Property Tax Law. Any applicant
convicted of willfully making any false statement in the application for
such exemption shall be subject to the penalties prescribed in the New
York State Penal Law.
Section 2.

Severability

If any section of this local law shall be held unconstitutional, invalid, or ineffective, in
whole or in part, such determination shall not be deemed to affect, impair, or invalidate
the remainder thereof.
Section 3.
This local law shall take effect immediately upon filing in the Office of the Secretary of
State.

CITY COUNCIL AGENDA
NO. 11

DEPT.: City Council
CONTACT: Mayor Douglas French
AGENDA ITEM: Discussion of proposed re-organization
of the Legal Department.

DATE: April 15, 2010
FOR THE MEETING OF:
April 21, 2010
RYE CITY CODE,
CHAPTER
SECTION

RECOMMENDATION: That the City Council review the proposed ideas on the re-organization
of the Legal Department.

IMPACT:

Environmental

Fiscal

Neighborhood

Other:

BACKGROUND: At the City Council meeting of March 10, 2010 Councilman Joseph Sack and
former Mayor John Carey made recommendations for the City Law Department including:
■ Hire both a Corporation Counsel and Deputy Corporation Counsel who have all the
necessary skills to represent the City in practically all the City’s legal problems, including
litigation.
■ They should not be members of the same firm in order to avoid conflict of interest situations.
■ They should each serve three days a week, with one day overlapping.
The complete report is available on the City website.

CITY COUNCIL AGENDA
NO. 12

DEPT.: City Manager
CONTACT: Frank J. Culross, City Manager
AGENDA ITEM: Proposal for term limits on Boards and
Commissions including term limits for the City Council.

DATE: April 15, 2010
FOR THE MEETING OF:
April 21, 2010
RYE CITY CODE,
CHAPTER
SECTION

RECOMMENDATION: That the Council discuss a proposal to impose term limits for Boards
and Commissions as well as the City Council.

IMPACT:

Environmental

Fiscal

Neighborhood

Other:

BACKGROUND: Councilman Joseph Sack has made a proposal that the City Council approve
term limits for members of the City Council, as well as for the Boards and Commissions. The
proposal would include terms be limited to 2 terms or 8 years, whichever is greater. The
proposal is open for discussion.

CITY COUNCIL AGENDA
NO. 13

DEPT.: City Council
CONTACT: Mayor French

DATE: April 15, 2010

AGENDA ITEM: Consideration of establishing the Rye
Governmental Policy and Research Committee.

FOR THE MEETING OF:
April 21, 2010
RYE CITY CODE,
CHAPTER
SECTION

RECOMMENDATION: That the Council consider the draft resolution regarding a City of Rye
Governmental Policy and Research Committee.

IMPACT:

Environmental

BACKGROUND:

See attached Resolution.

Fiscal

Neighborhood

Other:

RESOLUTION OF THE CITY OF RYE CITY COUNCIL ESTABLISHING THE RYE
GOVERNMENTAL POLICY AND RESEARCH COMMITTEE
WHEREAS, the volunteer committees in the City of Rye (the “City”) perform a critical
function in the City by advising the City Council on important issues that are relevant to the
daily operations within the City, the adjoining municipalities (especially the communities along
the Long Island Sound), the State of New York and the federal government that impact the City;
and
WHEREAS, legislation proposed and adopted by the federal, state and county
governments impact the City; and
WHEREAS, regional projects involving environmental resources, transportation
corridors, and other infrastructure related projects developed or approved by the federal, state,
county and local governments impact the City; and
WHEREAS, the City should be aware of federal, state, county and other regional grant
opportunities for which the City may qualify; and
WHEREAS, it is desirable to have a Governmental Policy and Research Committee (the
“Committee”) to identify, research, investigate, study, understand, monitor and advise the City
Council on issues as outlined above that may impact the City;
NOW, THEREFORE, BE IT RESOLVED, that the City of Rye Governmental Policy and
Research Committee is hereby established; and be it further
RESOLVED, that the Committee shall consist of no less than seven (7) members and no
more than nine (9) members, all residents of the City, to serve three-year terms; and be it further
RESOLVED, that the initial appointments shall be staggered with three one-year terms,
three two-year terms, and three three-year terms, and be it further
RESOLVED, that if only seven members are initially appointed, the appointments shall
include three one-year terms, two two-year terms and two three-years terms; and be it further
RESOLVED, that the members of the Committee shall be appointed by the City Council
and that one member shall be designated by the Mayor as Chairman, and be it further
RESOLVED, that the Committee shall not act as a representative of the City or as a
lobbyist on behalf of the City and it is not authorized to attempt to persuade other governmental
or non-governmental organizations to adopt policy or legislative positions, and be it further

RESOLVED, that the Committee shall have the following duties and powers:

1. Establish Committee rules and procedures for meetings;
2. Identify, research, investigate, understand and monitor the different policies and
projects being proposed and adopted by the federal, state, county and local
governments and how they may impact the City; and
3. Advise the City Council with respect to both proposed and adopted legislation,
policies and/or projects that may impact the City; and
4. Advise and/or recommend to the City Council what legislative proposals the City
should consider implementing to better comply with other federal, state, county and
local municipal laws and policies.

CITY COUNCIL AGENDA
NO. 14

DEPT.: Public Works
CONTACT: Peter Anfuso

AGENDA ITEM: Resolution declaring certain City of Rye
vehicles as surplus.

DATE: April 15, 2010
FOR THE MEETING OF:
April 21, 2010
RYE CITY CODE,
CHAPTER
SECTION

RECOMMENDATION: That the City Council adopt the following resolution:
Whereas, the City has been provided with a list of City vehicles that the Department of Public
Works has identified as being obsolete or will become obsolete during 2010, and,
Whereas, the Department of Public Works has recommended that said vehicles be declared
surplus, now, therefore, be it
Resolved that said vehicles are declared surplus, and, be it further
Resolved, that authorization is given to the City Comptroller to sell or dispose of said vehicles
in a manner that will serve in the best interests of the City.
IMPACT:
Environmental X Fiscal
Neighborhood
should be disposed of to minimize wasted space.

Other: Obsolete equipment

BACKGROUND: The attached list of vehicles are either currently obsolete or will become
obsolete during calendar year 2010.

See attached.

