
CITY OF RYE 
1051 BOSTON POST ROAD 

RYE, NY 10580 
AGENDA 

 
REGULAR MEETING OF THE CITY COUNCIL  

Wednesday, October 2, 2019 
7:30 p.m. 

 
 

Please Note: The Council will convene at 5:30 p.m. and it is expected they will adjourn into Executive 
Session at 6:31 p.m. to discuss attorney-client privileged matters, personnel matters and labor negotiations. 
 

  
 

1. Pledge of Allegiance 
 

2. Roll Call 
 

3. General Announcements 
 

4. Residents may be heard on matters for Council consideration that do not appear on the Agenda. 
 

5. Draft unapproved minutes of the Regular Meeting of the City Council held September 18, 2019. 
 

6. Continuation of a public hearing for a Verizon Wireless application for a special permit to 
install a public utility wireless communication facility on the roof of the Verizon building 
located at 182 Purchase Street. 

 
7. Open a public hearing to create a new local law Chapter 176, “Energy Conservation”, of the Rye 

City Code by authorizing the provision of financing through Open C-PACE to Qualified 
Properties within its geographical boundaries. 

 
8. Authorize the City Manager to sign the municipal agreement with the Energy Improvement 

Corporation and the City of Rye to conclude the C-PACE process. 
 
9. Consider setting a public hearing for October 16, 2019 for a T-Mobile waiver request and legal 

memorandum in support of the request for a determination that the proposed facility upgrade at 
66 Milton Road is exempt from Planning Board or Zoning Board of Adjustment Jurisdiction. 

 
10. Resolution to appropriate $11,105.92 of the Police Department’s 1033 account and transfer to 

the Building and Vehicle Fund for the detailing of three police vehicles acquired through the 
NYS LESO 1033 program for use in the specialized and auxiliary enforcement units.   

 
11. Authorize Corporation Counsel to sign a settlement and release in the insurance matter of City 

of Rye vs. Travelers. 
 

 



12. Discussion by the Landmarks Committee regarding the replacement of the City of Rye 
entrance signs. 

 
13. Consideration of a request by the Rye YMCA for the use of City streets for the 32nd Annual 

Rye Derby on Sunday, April 26, 2020 from 9:00 a.m. to 2:00 p.m. 
 

14. Appointments to Boards and Commissions, by the Mayor with Council approval. 
 
15. Old Business/New Business. 
 
16. Adjournment 

 
 
 

* * * * * * * * * * * * * * * * * * * * * * 
 
The next regular meeting of the City Council will be held on Wednesday, October 16, 2019 at 7:30 
p.m.    
 
** City Council meetings are available live on Cablevision Channel 75, Verizon Channel 39, and on 
the City Website, indexed by Agenda item, at www.ryeny.gov under “RyeTV Live”. 
 

The Mayor and City Council have office hours in the Mayor’s Conference Room Annex at 
Rye City Hall, 1051 Boston Post Road.  Attendance by the Mayor and Council Members will 
vary.  The Mayor’s Conference Room Annex is located on the 1st floor of City Hall adjacent 

to the Council Chambers. Hours are as follows: 
 

Mondays 9:30 a.m. to 11:00 a.m. 
Wednesdays 9:30 a.m. to 11:00 a.m. 

 
 

http://www.ryeny.gov/


 
DRAFT UNAPPROVED MINUTES of the 

Regular Meeting of the City Council of the City of 
Rye held in City Hall on September 18, 2019, at 7:30 
P.M. 

 
PRESENT: 
 JOSH COHN, Mayor 
 SARA GODDARD 
            EMILY HURD 
 RICHARD MECCA 
 JULIE SOUZA 
 DANIELLE TAGGER-EPSTEIN 
 Councilmembers 
 
ABSENT:  
 BENJAMIN STACKS, 
 Councilmember  
  
 The Council convened at 6:30 P.M.  Councilman Mecca made a motion, seconded by 
Councilwoman Hurd, enter into executive session to discuss litigation and personnel matters.  At 
7:34 P.M., Councilman Mecca made a motion, seconded by Councilwoman Hurd, to exit 
executive session and commence the regular meeting of the City Council.  The meeting began at 
7:39 P.M. 
 
1. Pledge of Allegiance. 
 

Mayor Cohn called the meeting to order and invited the Council to join in the Pledge of 
Allegiance. 
 
2. Roll Call. 

 
 Mayor Cohn asked the City Clerk to call the roll; a quorum was present to conduct official 
City business. 
 
3. General Announcements. 
 
 Councilwoman Goddard announced that the Rye Sustainability Committee will be 
sponsoring the upcoming Design Your Own Pollinator Workshop on October 24, 2019 at 
6:30pm.     The event will focus on the best place on one’s own property to create a pollinator 
garden.  The program will be free.  On the Food Scrap Recycling program, Councilwoman 
Goddard reminded those participating that the Farmers Market drop-off had ended, but the DPW 
was still open for materials to be dropped off at all hours.  She said that currently, there are 469 
Rye households registered.   Rye Sustainability will be selling kits this weekend at the Rye 
Newcomers event.  
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 Councilwoman Hurd announced that Fall Fest at Rye Town Park would be held on 
October 20, 2019 from 11:00am to 3:00pm.  There will be pumpkin painting, face painting, live 
music, and other exciting events. 
 
 Councilwoman Tagger-Epstein said Jay Day will be held this Sunday, September 22, 
2019 at the John Jay Heritage Center.   She also reminded the community that Human Rights 
Committee award nominations would be accepted until October 15, 2019.  There would be both 
an individual and youth award presented.  Nomination forms could be found at 
humanrightsrye.org.   
 
 Councilwoman Souza announced that registration for Halloween Window Painting began 
on September 17, 2019.  The Taste of Rye event would be held Saturday, September 21, 2019 
from 3:00 to 5:00pm.  Information can be found at atasteofrye.com.  She further stated that the 
annual Mistletoe Magic event would be held the Sunday after Thanksgiving.  
 
4. Draft unapproved minutes of the Regular Meeting of the City Council held August 7, 

2019. 
 
 Councilman Mecca made a motion, seconded by Councilwoman Hurd, and unanimously 
carried, to approve the minutes of the regular meeting of the City Council held August 7, 2019. 
 
5. Residents may be heard on matters for Council consideration that do not appear on the 

Agenda. 
 
 Leslie Winters, 87 Grace Church Street, encouraged the Council and the community to 
adhere to the Leaf Blower Ban.  She stated that she did not agree with the idea to permit electric 
blowers.  Showed a short video showing the leaf blowers and the noise they generate. 
 
 Mayor Cohn announced the sad passing of retired Deputy Clerk, Diane Moore.  Mrs. 
Moore had been with the City for almost 20 years of service.  There was a moment of silence in 
honor of Mrs. Moore.   
 
 Mayor Cohn also recognized the passing of John Ambrose, owner of the Tiki Bar, a 
longtime establishment in Rye. 
 
 Presentation by Energize NY and consideration to set a Public Hearing for October 2, 
2019 to amend local law Chapter 176, “Energy Conservation”, of the Rye City Code by 
authorizing the provision of financing through Open C-PACE to Qualified Properties within its 
geographical boundaries. 
 
 Sarah Smiley, Energize NY, addressed the Council.  She discussed the PACE Finance 
Program, which provides an avenue for those wanting to invest in green capital updates. Property 
Assessed Clean Energy (PACE) financing is a public benefit authorized by state and local law, 
with repayment secured through a benefit assessment lien on the improved property. The Energy 
Improvement Corporation (EIC), a non-profit, statewide local development corporation, 
administers Energize NY Open C-PACE on behalf of its member municipalities.  Ms. Smiley 
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said she was at the meeting to introduce a new product removing the administrative burden of the 
loan.  Ms. Smiley explained that PACE is an alternative form of capital to finance energy 
efficiency upgrades.  It is a public benefit authorized by Article 5L of the General Municipal 
Law.  The new program, called Open C-PACE, creates an open pace market in New York State.  
The program essentially eliminates the risk to municipalities who may have otherwise been 
responsible if an annual PACE installment went unpaid.   
 
 Mayor Cohn said the City’s main concern was the financial burden is removed.   
 
 Councilwoman Goddard asked whether the new program was another financial tool that 
is offered under the PACE financing.  Ms. Smiley explained that once this new program was 
designed, Energize NY had stopped accepting applications under the old state program.   
 
 Councilwoman Tagger-Epstein asked for clarification on the City’s responsibility in case 
of a lien and whether foreclosure would be the City’s responsibility.  Ms. Smiley responded that 
the City would not be responsible for any foreclosure proceedings with respect to a PACE lien.  
Its only concern would be unpaid taxes.   
 
 Councilwoman Souza said that C-PACE held address many of her initial concerns with 
the program.    
 
 Councilman Souza made a motion, seconded by Councilwoman Hurd, to set a Public 
Hearing for October 2, 2019 to amend local law Chapter 176, “Energy Conservation”, of the Rye 
City Code by authorizing the provision of financing through Open C-PACE to Qualified 
Properties within its geographical boundaries. 

 
6. Continuation of a public hearing to adopt a local law, Article 21 “Financial Procedures” of 

the Charter of the City of Rye section § C21-9 “Bond Resolutions” to add a new subsection 
G to allow certain well-qualified debt of enterprise funds outside the charter debt limit. 
 

 Mack Cunningham, Rye Golf Commission, addressed the Council. He referenced a letter 
he had recently sent to the Council.  He said he wanted the public to understand what had been 
done on this issue and the concerns of the Rye Golf Commission with regard to the needed 
capital improvements.  Passing the local law would allow the improvements to be done in a 
timely manner and address the issues quickly.  He thanked the Council for their consideration.   
 
 There being no one else to speak, Councilman Mecca made a motion, seconded by 
Councilwoman Souza, to close the public hearing.   
 
 Councilman Mecca said that the City was lucky to have a Golf Commission who was 
concerned with these needs, and reminded the community that 100% of the improvements are 
funded by the Golf Club users. 
 
 Councilwoman Souza made a motion, seconded by Councilman Mecca, to adopt a local 
law, Article 21 “Financial Procedures” of the Charter of the City of Rye section § C21-9 “Bond 
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Resolutions” to add a new subsection G to allow certain well-qualified debt of enterprise funds 
outside the charter debt limit as follows: 
 

CITY OF RYE 
 

LOCAL LAW NO.  6   2019 
 
A local law to amend Article 21 “Financial Procedures” of the Charter of the City of Rye 
by amending § C21-9 “Bond Resolutions” to add a new subsection G as follows:    
 

Be it enacted by the City Council of the City of Rye as follows: 
 
 
Section 1.  Charter Article 21 “Financial Procedures”  
 
§ C21-9.   Bond Resolutions. 
 
G. The provisions of this section shall not apply to bond resolutions authorizing the issuance 
of bonds for the payment of capital improvements or equipment proposed to be constructed or 
acquired for a purpose determined by resolution of the Council in an amount not exceeding an 
amount determined by resolution of the Council in any fiscal year if the principal of and interest 
on the bonds is paid first from moneys in an Enterprise Fund.  For purposes of this subsection G 
an Enterprise Fund shall be an account separate from the general fund containing user fees or 
assessments paid for a service or purpose of the City, in lieu of or in addition to real property 
taxes.  No bonds shall be authorized or issued pursuant to the provisions of this subsection G 
unless: 1) the Council or a committee thereof holds a public hearing upon no less than ten (10) 
days’ notice prior to taking action on such bond resolution, at which hearing the object or 
purpose to be financed and Financial Tests relating to such object or purpose are presented; and 
2) the financing structure and the object or purpose to be financed with such bonds has been 
approved by a majority of the Council.  For the purpose of this subsection G, Financial Tests 
shall mean: i) financial statements of the Enterprise Fund for the current and last four fiscal years 
demonstrating that full coverage of operating and debt service expenses have been paid in full 
from user fees or assessments in the Enterprise Fund as verified by the City Comptroller and the 
City Manager; ii) pro forma financial statements for the next five fiscal years demonstrating full 
coverage of operating expenses, outstanding debt service, and debt service generated from the 
issuance of such bonds as verified by the City Comptroller and the City Manager; iii)  a current 
fiscal year reserve in the Enterprise Fund equal to or in excess of ten per centum (10%) of 
current year operating and debt service expenses; iv) a pro forma reserve in the Enterprise Fund 
for each fiscal year such bonds are outstanding equal to or in excess of ten per centum (10%) of 
pro forma operating expenses, outstanding debt service and debt service generated from the 
issuance of such bonds in each such fiscal year; and v) representations to the Council by the 
Enterprise Fund that such fund shall establish user fees and assessments to be paid at the times 
and in the amounts sufficient to satisfy the requirements of clauses ii) and iv) of this subsection 
G.   
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Section 2.  If any provision of this Local Law is declared illegal, unconstitutional or 
unenforceable by a court of competent jurisdiction, the remainder of this Local Law shall be 
declared to have been separately adopted and shall remain in full force and effect. 
 
Section 3.  This local law shall take effect immediately upon filing in the Office of the Secretary 
of State of the State of New York. 
 
ROLL CALL 
AYES: Mayor Cohn, Councilmembers Goddard, Hurd, Mecca, Souza, Tagger-Epstein  
NAYS: None 
ABSENT: Councilman Stacks 
 

 
7. Update on Nursery Field. 
  
 City Manager Serrano said that several meetings ago, the Council heard a presentation 
from the consultants for the potential improvements to Nursery Field. The City received 
comments, including those from neighbors.  The City would like to remain with the same 
consultant, and hopefully have a meeting on October 16, 2019.  City Manager Serrano was 
hopeful to also have some input and comment from the Planning Commission.   
 
 Councilwoman Goddard asked of the project was on time as scheduled. 
 
 City Manager Serrano said that it was, but that the presentation would be put off to 
October 16, 2019.   
 
 Councilwoman Goddard referenced a Hydraulic and Hydrologic study, and City Manager 
Serrano said that it would be part of the upcoming meeting.  While it might not be necessary, the 
information was forthcoming.    
 
 Dan Adler, 62 Elmwood, said that he had concern that the consultant did not fully 
understand the neighborhood and the homes around the field.  He said that he fully understood 
the need for fields, but turfing was something he felt was negative.  He said that the wildlife is 
part of that neighborhood and should not be disturbed.  He also said that that homes are not big 
parcels and that the hope was for natural green space to remain.   He said there was a deep 
concern about flooding as well.  Lastly, he said that turfing can pose significant an unknown 
health risks.  He thanked the Council for the chance to go on record with our concerns. 

 
8. Ratify the Memorandum of Agreement with the DPW-CSEA union. 
 
 Mayor Cohn thanked City Manager Serrano, Labor Attorney Vince Toomey and the 
DPW-CSEA for all hard work on the agreement. 
 
 City Manager Serrano discussed salaries, healthcare and retirement. He felt the terms 
were mutually convenient for both parties.  The biggest announcement was the move to NYSHIP 
health insurance.  City Manager Serrano said he could not thank the union enough.  He also 
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thanked Attorney Heather Harrison.  He said that having the residents save money and the union 
happy is great news. 
 
 Councilman Hurd made a motion, seconded by Councilwoman Souza and unanimously 
carried, to ratify the Memorandum of Agreement with the DPW-CSEA union. 
 
ROLL CALL 
AYES: Mayor Cohn, Councilmembers Goddard, Hurd, Mecca, Souza, Tagger-Epstein  
NAYS: None 
ABSENT: Councilman Stacks 

 
9. Consider setting a public hearing on October 16, 2019 to add Article VI “Vestibules” to 

Chapter 167 (Streets and Sidewalks) of the City Code of the City of Rye to facilitate the 
use and implementation of vestibules on the City’s sidewalks, allowing commercial 
properties to insulate interiors in a safe and proper manner. 

 
 City Planner Miller said that these local laws were prepared at the request of the City 
Council to address some concerns.  They are intended to ease some of the procedural and fiscal 
burdens with the outdoor seating applications.  The permit would be good for three years, with 
the applicant only being required to file annual insurances, etc.  Fees have been reduced because 
the administrative process is less. The proposed amendments were consistent with an email that 
was received from the president of the Chamber of Commerce.  City Planner Miller said that he 
hoped they captured what the Council was looking for, if not we can make changes.  The 
Council would be able to set a public hearing. 
 
 Councilwoman Souza thanked City Planner Miller for the work he had done on this issue.  
She asked that if somebody is flagrantly violating the rules, would the applicant need to go back 
to the annual process.  City Planner Miller said that with violations, the City relies on the 
prosecution system prescribed by law to run its course.  If the judge finds that an applicant 
should return to the annual process, the City would enforce that decision.  Councilwoman Souza 
asked to add an “in good standing” clause.   
 
 Councilwoman Goddard asked if the number of vestibules would be limited within a 
certain block.  City Planner Miller said that it would not be limited and that the need from the 
previous season was not substantial. 
 
 Councilwoman Hurd thanked City Planner Miller and the Planning Commission.  There 
was general discussion on the application fee as it currently stands versus a proposed fee.  City 
Planner Miller explained that the vestibules are seasonal, used between November and April.  
 
 Councilman Souza made a motion, seconded by Councilwoman Hurd, and unanimously 
carried, to set a public hearing on October 16, 2019 to add Article VI “Vestibules” to Chapter 
167 (Streets and Sidewalks) of the City Code of the City of Rye to facilitate the use and 
implementation of vestibules on the City’s sidewalks, allowing commercial properties to insulate 
interiors in a safe and proper manner.   
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10. Consideration of Setting a public hearing on a local law amending §197-86 of the Code of 

the City of Rye to Amend the Regulation of Accessory Seasonal Outdoor Customer 
Seating. 

 
 Councilwoman Souza made a motion, seconded by Councilwoman Hurd and 
unanimously carried, to set a public hearing for October 16, 2019 on a local law amending §197-
86 of the Code of the City of Rye to Amend the Regulation of Accessory Seasonal Outdoor 
Customer Seating. 
 
11. Consideration of a petition from Midland Rye LLC to amend the City of Rye Zoning Code 

of the B-5 “Interchange Office Building” Zoning District to add two new permitted uses in 
the B-5 Zoning District, specifically medical office and personal storage, which would each 
be permitted as uses subject to additional standards and requirements (otherwise referred to 
as “special exception uses”) and referral of the petition to the Planning Commission. 

 
 Seth Mandelbaum, McCullough Goldberger & Staudt, attorney for the applicant, 
addressed the Council.  He explained that the former Avon property at 601-602 Midland Avenue 
was purchased by Midland Rye LLC on behalf of George Comfort & Sons, Inc. He said that the 
petitioner believes the two proposed zoning changes would allow them to better market the 
property and make use of the underutilized site by providing more flexibility in pursuing 
potential tenants.  
 
 Peter Duncan, 179 Forest Avenue, addressed the Council as the applicant, George 
Comfort & Sons, Inc., a commercial real estate firm.  He explained that this commercial project 
was 15 million square feet.  He said that the property was underutilized in many regards.  We 
believe that in the future there is probably another use for the property.  At this time we are 
looking for a bridge to get to that future time.  He said they believed there was a demand for 
medical offices, high end storage, and personal storage.   
 
 Mr. Mandelbaum said that the two proposed uses are medical offices and personal 
storage.  All of this could be contained within the existing building.  He said it was an incredible 
location next to mass transit and major highways.  He thanked the Council for their time and 
consideration. 
 
 Councilwoman Tagger-Epstein commented that the City received dozens of letters when 
the daycare closed in that building and inquired as to whether the applicant had considered that 
need. 
 
 Mr. Mandelbaum thanked Councilwoman Tagger-Epstein for her comment and 
suggestion. 
 
 Councilwoman Hurd made a motion, seconded by Councilwoman Tagger-Epstein and 
unanimously carried, to refer the petition from Midland Rye LLC to amend the City of Rye 
Zoning Code of the B-5 “Interchange Office Building” Zoning District to add two new permitted 
uses in the B-5 Zoning District to the Planning Commission, to consider amending the permitted 
uses to include medical offices and personal storage. 
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12. Authorize the implementation, and funding in the first instance of 100% of the federal-

aid [[[and State "Marchiselli" Program-aid]]] eligible costs, of a transportation federal-
aid project, and appropriating funds therefore for the Forest Avenue Corridor 
Accessibility Improvement Project. 
Roll Call 

 
 By way of background, the adoption of this resolution (and its contents) are required 
by NYSDOT as part of the City’s award of the TAP Grant in May 2019. The resolution 
requires that the City identify the appropriation of the funds for the entire $1,848,500 cost of 
the project, of which 80% (or $1,487,800) will be reimbursed by NYS. As identified in the 
2020-2024 CIP, staff’s current estimate is that this project will cost $2,178,000. It is 
anticipated that this cost will increase depending on NYSDOT detailed design requirements, 
cost of grant compliance and other considerations that emerge in the public input and 
detailed design process. If additional funding is necessary another City Council resolution 
will be required to appropriate additional funds. The NYSDOT grant, however would 
remained capped at its original $1,487,800 commitment. The City Council’s adoption of this 
resolution will also be considered by staff as the authority to initiate work and to spend 
money towards the implementation of this project. The first step in that process will be to 
retain a design engineer. In order for design expenses to be reimbursed, staff will be 
adhering to NYSDOT procurement practices and procedures.  
 
 City Planner Miller explained that the program helps fund the capital improvement 
costs for the Forest Avenue Improvement Project, by which the City would pay 100 % of 
the project costs for an 80% reimbursement. He advised expecting an increase in proposed 
project cost.  It is also unknown as to what the State will require for compliance.  He stated 
that staff would keep the Council apprised of any information as it comes.  The City would 
be securing consultants pursuant to the State’s process. 
 
 Councilwoman Souza asked if the City had a sense of the cost of compliance.  City 
Manager Serrano advised that the City does not yet know those details.   
 
 Councilwoman Goddard asked about the success rate of a municipality being content 
after compliance is fulfilled.    
 
 There was general discussion about the project and high potential cost of compliance 
with the State’s wishes. 
 
 Councilwoman Hurd said that the City had been looking forward to the start of this 
project for a long time.  She thanked City Planner Miller and resident Kelsey Johnson for 
their efforts in making this happen.  She said she was thrilled that the Council was talking 
about moving forward.  She said that with regard to compliance, the City can find ways to 
work around them and that she could not wait to get started on this.  She said that the 
benefits outweighed the risk.  
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 Councilman Mecca made a motion, seconded by Councilwoman Souza and 
unanimously carried, authorizing the implementation, and funding in the first instance of 
100% of the federal-aid [[[and State "Marchiselli" Program-aid]]] eligible costs, of a 
transportation federal-aid project, and appropriating funds therefore for the Forest Avenue 
Corridor Accessibility Improvement Project. 
 
ROLL CALL 
AYES: Mayor Cohn, Councilmembers Goddard, Hurd, Mecca, Souza, Tagger-Epstein  
NAYS: None 
ABSENT: Councilman Stacks 
  
13. Open the public hearing for a Verizon Wireless application for a special permit to install a 

public utility wireless communication facility on the roof of the Verizon building located at 
182 Purchase Street. 

 
 Jordan Fry, Snyder and Snyder, attorney for the applicant, addressed the Council.  He 
showed the Council what the proposed façade would look like for the installation of the public 
utility wireless communication facility.   
 
 Councilman Mecca made a motion, seconded by Councilwoman Souza, to open the 
public hearing.   
 
 Councilwoman Goddard asked about the aesthetic of the alert signage.  Mr. Fry 
responded that it would not be visible from the surrounding area at all.  
 
 Meemo Maasic, 181 Purchase Street, said that he lived 75 feet away from the proposed 
facility.  He had concern that this type of facility can be harmful to human beings.  He said he 
would appreciate the Council taking this into consideration. 
 
 Mr. Frye responded that the Telecommunications Act of 1996 prohibits the Council from 
considering RF emissions as a factor in deciding the application.  Further, he stated that the 
proposal complies with the RF emission standards set forth by federal regulation.   
 
 There was discussion between Mr. Fry and the Council regarding the shot clock. There 
was a discrepancy between the applicant’s attorney and the City on when the application was 
deemed fully submitted and when the shot clock began.  Mr. Fry maintained that he would 
prepared to mutually agree to extend the shot clock so that the public hearing would be 
continued, but the City maintained that such action was not necessary as it takes the position that 
the next public hearing was well within the shot clock timeframe.  The decided course of action 
was that Corporation Counsel Wilson would be in contact with attorney Leslie Snyder. 
 
14. Update the City Financial Goals and Policies to increase unreserved fund balance in the 

General Fund to 10% of operating expenditures from the existing requirement of 5% of 
operating expenditures. 

Roll Call 
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City Comptroller Fazzino addressed the Council.  He said that the issue before the 
Council was to formally adopt the policy to increase the minimum level of unassigned General 
Fund balance from 5% to 10%.  City staff had already been adhering to such a policy year after 
year, budgeting conservatively.  He said that each budget season, staff projects results and use of 
fund balance that would maintain an unassigned fund balance of 10%.  With the City staff 
conservatively budgeting, Mr. Fazzino said that most of the time, the City ends up with more 
than 10% at year-end.  The goal is to put any additional fund balance over the 10% into capital 
projects.  An important reason for this policy change is to help ensure that the City maintains its 
Aaa credit rating.  Moody’s recently rated the City, during the 2010 debt refunding.  During the 
review, it was noted that the City’s General Fund Balance as a percentage of General Fund 
Revenues is 9% less than the median ratio for Aaa rated credits in New York State.   Mr. Fazzino 
said that 5% would be very low so the increase to 10% makes sense.   

 
 Councilman Souza made a motion, seconded by Councilwoman Hurd and unanimously 
carried, to increase unreserved fund balance in the General Fund to 10% of operating 
expenditures from the existing requirement of 5% of operating expenditures. 
 
ROLL CALL 
AYES: Mayor Cohn, Councilmembers Goddard, Hurd, Mecca, Souza, Tagger-Epstein  
NAYS: None 
ABSENT: Councilman Stacks 
  
15. Resolution to amend the 2019 Adopted Fees and Charges for the Boat Basin to increase 

winter storage fees for both in-water and land storage. 
Roll Call 

 
 Councilwoman Hurd said that the Boat Basin Commission is requesting that the City 
Council amend the following 2019 Adopted Fees and Charges for the Boat Basin Enterprise 
Fund:  
• Resident Land Storage from $32 per foot to $35 per foot  
• Non-resident Land Storage from $44 per foot to $47 per foot  
• Resident In-Water Storage from $37 per foot to $40 per foot  
• Non-resident In-Water Storage from $51 per foot to $54 per foot  
 
 Councilwoman Hurd made a motion, seconded by Councilman Mecca and unanimously 
carried, to amend the 2019 Adopted Fees and Charges for the Boat Basin to increase winter 
storage fees for both in-water and land storage. 
 
 
ROLL CALL 
AYES: Mayor Cohn, Councilmembers Goddard, Hurd, Mecca, Souza, Tagger-Epstein  
NAYS: None 
ABSENT: Councilman Stacks 
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16. Consider setting a public hearing for October 2, 2019 for a T-Mobile application to modify 

an existing base station that does not substantially change the physical dimensions of such 
base station and referral of the application to the BAR for review and comment. 

 
 This item was withdrawn. 

 
17. Approval of the election of one new member to the Rye Fire Department.   
  
 The Commissioner of Public Safety has advised that a background check for Joseph Tolve 
confirms that he is a viable candidate for a Volunteer Firefighter position at Milton Point Engine 
and Hose Company. 
 
 Councilman Souza made a motion, seconded by Councilman Mecca and unanimously 
carried, to approve the election of one new member to the Rye Fire Department. 

 
18. Consideration of a request by the Midland Fair committee to approve a parade to precede 

the Midland Elementary School Fair on Saturday, April 27, 2020 from 9:00 a.m. to 10:15 
a.m. 

 
 Councilwoman Souza made a motion, seconded by Councilwoman Mecca and 
unanimously carried, to approve a request by the Midland Fair committee to approve a parade to 
precede the Midland Elementary School Fair on Saturday, April 27, 2020 from 9:00 a.m. to 
10:15 a.m. 
 
19. Consideration of a request by the Midland Fair committee to allow two to three food trucks 

as part of the Midland Fair on April 25, 2020 from 10:00 a.m. to 3:00 p.m. The City Council 
will have to waive § 144-8D and G of the City Code. 

 
 Councilwoman Souza made a motion, seconded by Councilwoman Hurd and 
unanimously carried, to approve a request by the Midland Fair committee to allow two to three 
food trucks as part of the Midland Fair on April 25, 2020 from 10:00 a.m. to 3:00 p.m. The City 
Council will have to waive § 144-8D and G of the City Code. 
 
ROLL CALL 
AYES: Mayor Cohn, Councilmembers Goddard, Hurd, Mecca, Souza, Tagger-Epstein  
NAYS: None 
ABSENT: Councilman Stacks 
  
 
20. Consider a request by the Sole Ryeders & Friends and the Rye High School Breast Cancer 

Awareness Club to have a TieTheTownPink breast cancer awareness campaign in the City 
of Rye during the month of October, 2019.  

 
 Councilwoman Souza made a motion, seconded by Councilman Mecca and unanimously 
carried, to approve a request by the Sole Ryeders & Friends and the Rye High School Breast 
Cancer Awareness Club to have a TieTheTownPink breast cancer awareness campaign in the 
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City of Rye during the month of October, 2019. 

 
21. Consider a request by the Rye Merchants Association to close a portion of Purchase Street 

on Sunday, December 1, 2019 from 12:00 p.m. to 3:00 p.m. for the Mistletoe Magic event. 
 
 Councilwoman Souza made a motion, seconded by Councilman Mecca and unanimously 
carried, to approve the request close Purchase Street for its annual Mistletoe Magic event to be 
held this year on Sunday, December 1, 2019 from 10:00 a.m. to 4:00 p.m. 

 
22. Consider a request by Christ’s Church Nursery School for use of the City streets on 

Saturday October 19, 2019 from 8:00 a.m. to 4:00 p.m. for their Touch a Truck/Vehicle 
Fair event.   

 
 Councilwoman Souza made a motion, seconded by Councilman Mecca and unanimously 
carried, to approve the request by Christ’s Church Nursery School for use of the City streets on 
Saturday October 19, 2019 from 8:00 a.m. to 4:00 p.m. for their Touch a Truck/Vehicle Fair 
event. This is an annual event. 
  
23. Retroactive consideration of a request by Christ’s Church for use of City streets (Rectory 

Street) on Sunday, September 15, 2019 from 9:00 a.m. to 1:30 p.m. for their semi-annual 
picnic.   

 
 Councilwoman Souza made a motion, seconded by Councilman Mecca and unanimously 
carried, to retroactively approve a request by Christ’s Church for use of City streets (Rectory 
Street) on Sunday, September 15, 2019 from 9:00 a.m. to 1:30 p.m. for their semi-annual picnic.   

 
 

24. Consideration of a request from the Rye Country Day School Upper School Environmental 
Club to organize a youth climate action demonstration on the Village Green on Friday, 
September 20, 2019 beginning at 12:15 pm. 

 
 Councilwoman Souza made a motion, seconded by Councilman Mecca and unanimously 
carried, to approve the request from the Rye Country Day School Upper School Environmental 
Club to organize a youth climate action demonstration on the Village Green on Friday, 
September 20, 2019 beginning at 12:15 pm. 
 
25. Appointments to Boards and Commissions, by the Mayor with Council approval. 

 
There was nothing to report under this agenda item.  

 
26. Old Business/New Business. 
 
 There was nothing to report under this agenda item. 
  
27. Adjournment. 
 



DRAFT APPROVED MINUTES – Regular Meeting - City Council 
  September 18, 2019 - Page 13 
 
 There being no further business to discuss, Councilman Mecca made a motion, seconded 
by Councilwoman Souza and unanimously carried, to adjourn the meeting at 9:20 P.M.  
 

 
         Respectfully submitted, 
 
         Carolyn D’Andrea 
         City Clerk 
 



CITY COUNCIL AGENDA 

NO.   DEPT.:  Building DATE:  October 2, 2019 
CONTACT: Christian Miller, City Planner 

AGENDA ITEM: Continuation of a public hearing for a 
Verizon Wireless application for a special permit to 
install a public utility wireless communication facility on 
the roof of the Verizon building located at 182 Purchase 
Street.

FOR THE MEETING OF: 
     SOctober 2, 2019 

RYE CITY CODE, 
 CHAPTER   
 SECTION 

RECOMMENDATION:   That the Council continue the public hearing to consider the application.

IMPACT:   Environmental    Fiscal    Neighborhood    Other: 

BACKGROUND: 
Verizon designed the wireless communication facility to be strategy located on the property, 
concealed behind a screened enclosure, to provide enhanced wireless communication 
services to the area.   

See attached letter referencing BAR approval, copy of the application, affidavit of mailing and 
sign posting . 





























































































































































































































































CITY COUNCIL AGENDA 

NO. DEPT.:  City Manager DATE: September 22, 2019  
CONTACT:  Marcus Serrano, City Manager 

AGENDA ITEM: Open a public hearing to create a new 
local law Chapter 176, “Energy Conservation”, of the Rye 
City Code by authorizing the provision of financing 
through Open C-PACE to Qualified Properties within its 
geographical boundaries. 

FOR THE MEETING OF: 
 October 2 2019 
RYE CITY CODE, 

CHAPTER  176
SECTION 

RECOMMENDATION:  That the City Council open the public hearing to consider the new local 
law.   

IMPACT:   Environmental    Fiscal    Neighborhood    Other: 

BACKGROUND:   
On September 18, 2019. Energize NY made a presentation proposing the creation of a new 
local law Chapter 176, “Energy Conservation” authorizing the provision of financing through 
Open C-PACE to Qualified Properties within its geographical boundaries and has authorized 
Energy Improvement Corporation (EIC) to act on its behalf to effectuate Open C-PACE within 
the City of Rye. EIC has established the Program as a sustainable energy financing program 
pursuant to the Enabling Act through which the member municipalities, including the City of 
Rye, may levy charges against Qualified Properties within the City of Rye for the purpose of 
promoting, facilitating and financing clean energy improvements to Qualified Properties, thereby 
promoting the public good by reducing greenhouse gas emissions, mitigating the effect of 
global climate change and lessening the burdens of government. 

 



CITY COUNCIL AGENDA 

NO. DEPT.:  City Manager DATE: September 22, 2019  
CONTACT:  Marcus Serrano, City Manager 

AGENDA ITEM: Authorize the City Manager to sign the 
municipal agreement with the Energy Improvement 
Corporation (EIC) and the City of Rye to conclude the 
C-PACE process. 

FOR THE MEETING OF: 
 October 2, 2019 
RYE CITY CODE, 

RECOMMENDATION:  That the City Council authorize the City Manager to sign the 
agreement. 

IMPACT:   Environmental    Fiscal    Neighborhood    Other: 

BACKGROUND:   
EIC has established this program as a sustainable energy financing program pursuant to the 
Enabling Act through which the member municipalities, including the City of Rye, may levy 
charges against Qualified Properties within Rye for the purpose of promoting, facilitating and 
financing clean energy improvements to Qualified Properties. This promotes public good by 
reducing greenhouse gas emissions, mitigating the effect of global climate change and 
lessening the burdens of government. 

See attached agreement. 
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MUNICIPAL AGREEMENT 

BETWEEN 

ENERGY IMPROVEMENT CORPORATION 

AND 

THE CITY OF RYE

RELATING TO 

ENERGIZE NY OPEN C-PACE FINANCING PROGRAM 

DATED AS OF ____________________, 2019 
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ENERGY IMPROVEMENT CORPORATION 
MUNICIPAL AGREEMENT (OPEN C-PACE) 

This Agreement made as of this ___ day of ______, 2019 (the “Agreement”), by and 
between [County/City/Town/Village], a municipal corporation organized and existing under the 
laws of the State of New York (the “Participating Municipality”) and the Energy Improvement 
Corporation, a local development corporation formed under the laws of the State of New York 
(“EIC”) (both the Participating Municipality and EIC may hereinafter be referred to individually 
as a “Party” and collectively as the “Parties”), sets forth the duties and obligations of each Party 
in connection with the Participating Municipality’s participation in the Energize NY Open C-
PACE Financing Program (“Open C-PACE” or the “Program”), as more fully described herein.  
Capitalized terms used herein, unless otherwise defined herein, have the meanings assigned to 
them in Section 1 herein. 

WHEREAS, EIC has established the Program as a sustainable energy financing program 
pursuant to the Enabling Act through which the member municipalities, including the Participating 
Municipality, may levy charges against Qualified Properties within the Participating Municipality 
for the purpose of promoting, facilitating and financing clean energy improvements to Qualified 
Properties, thereby promoting the public good by reducing greenhouse gas emissions, mitigating 
the effect of global climate change and lessening the burdens of government;  

WHEREAS, the Participating Municipality has adopted the Local Law authorizing the 
provision of financing through Open C-PACE to Qualified Properties within its geographical 
boundaries and has authorized EIC to act on its behalf to effectuate Open C-PACE within the 
Participating Municipality; and 

WHEREAS, EIC wishes to provide for the terms and conditions pursuant to which the 
Participating Municipality will participate in Open C-PACE. 

Now, THEREFORE, in consideration of the mutual promises contained in this Agreement, 
the Parties agree as follows: 

1. Definitions. 

“Annual Installment Amount” means, with respect to each Benefited Property, the amount 
of the Benefit Assessment to be repaid by the Benefited Property Owner in installments made at 
least annually, in accordance with the schedule attached to the Finance Agreement for such 
Benefited Property.  The Annual Installment Amount may be adjusted to reflect any Financing 
Charges as provided in Section 4(d) of this Agreement.  

“Authority” means The New York State Energy Research and Development Authority, as 
defined by subdivision two of section 1851 of the Public Authorities Law of the State, or its 
successor. 

“Benefit Assessment” means, as of the date a Finance Agreement is executed, the charge 
assessed against the Qualified Property, as such assessment may be modified pursuant to Section 
4(d) of this Agreement, and as otherwise provided in the Finance Agreement. 
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“Benefit Assessment Lien” means a lien which evidences a Benefit Assessment and is 
recorded by EIC, on behalf of the Participating Municipality, on the land records against a 
Benefited Property.  

“Benefited Property” means a Qualified Property for which the Qualified Property Owner 
has entered into a Finance Agreement for a Qualified Project. 

“Benefited Property Owner” means the owner of record of a Benefited Property meeting 
requirements for participation in the Program as an owner. 

“Business Day” means any day on which EIC is open for business and banks are not 
required by law to close in New York, New York. 

“Eligible Costs” means costs incurred by the Benefited Property Owner in connection with 
a Qualified Project and the related Finance Agreement, including application fees, EIC’s Program 
administration fee, closing costs and fees, title and appraisal fees, professionals’ fees, permits, fees 
for design and drawings and any other related fees, expenses and costs, in each case as approved 
by EIC and the Financing Party under the Finance Agreement 

“Enabling Act” means Article 5-L of the General Municipal Law of the State, or a 
successor law, as in effect from time to time. 

“Energy Audit” is defined to have the meaning assigned thereto in the Enabling Act, as 
amended from time to time.  

“Energy Efficiency Improvement” is defined to have the meaning assigned thereto in the 
Enabling Act, as amended from time to time.  

“Finance Agreement” means a written agreement between a Financing Party and a 
Qualified Property Owner for the financing of a Qualified Project on the Qualified Property to 
which EIC, on behalf of the Participating Municipality, shall be a third-party beneficiary.  

“Financing Charges” means all charges, fees and expenses related to the Loan including 
accrued interest, capitalized interest, prepayment premiums and penalties as a result of a default 
or late payment and costs and reasonable attorneys’ fees incurred by the Financing Party as a result 
of a foreclosure or other legal proceeding brought against the Benefited Property to enforce any 
delinquent Annual Installment Liens. 

“Financing Party” means any third-party capital provider approved by EIC to provide 
financing to Qualified Property Owners or other financial support to Open C-PACE which has 
entered into an agreement with EIC to administer Open C-PACE in the Participating Municipality. 

“Loan” means a loan made by a Financing Party to a Qualified Property Owner for a 
Qualified Project pursuant to Open C-PACE. 

“Local Law” means Local Law No. __ pursuant to Municipal Home Rule Law and the 
Enabling Act, authorizing the provision of financing through the Energize NY Open C-PACE 
Financing Program. 
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“Municipal Lien” means a lien on Benefited Property which secures the obligation to pay 
real property taxes, municipal charges or governmentally imposed assessments in respect of 
services of benefits to a Benefited Property.  

“Non-Municipal Lien” means a lien on Benefited Property which secures any obligation 
other than the obligation to pay real property taxes, municipal charges, or governmentally-imposed 
assessments in respect of services or benefits to a Benefited Property Owner or Benefited Property. 

“Policies and Procedures” shall have the meaning assigned thereto in Section 3(a)(ii) of 
this Agreement. 

“Qualified Project” means the acquisition, construction, reconstruction or equipping of 
Energy Efficiency Improvements or Renewable Energy Systems or other projects authorized under 
the Enabling Act on a Qualified Property, together with a related Energy Audit, Renewable Energy 
System Feasibility Study and/or other requirements under or pursuant to the Enabling Act, with 
funds provided in whole or part by Financing Parties under the Program to achieve the purposes 
of the Enabling Act. 

“Qualified Property” means any real property, other than a residential dwelling containing 
less than three dwelling units, located within the boundaries of the Participating Municipality that 
has been determined to be eligible to participate in the Program under the procedures for eligibility 
set forth under this Agreement, the Local Law and the Enabling Act and has become the site of a 
Qualified Project. 

“Qualified Property Owner” means the owner of record of a Qualified Property meeting 
requirements for participation in the Program as an owner.  

“Renewable Energy Systems” is defined to have the meaning assigned thereto in the 
Enabling Act, as amended from time to time. 

“Renewable Energy System Feasibility Study” is defined to have the meaning assigned 
thereto in the Enabling Act, as amended from time to time. 

“RPTL” means the Real Property Tax Law of the State, as amended from time to time. 

“State” means the State of New York. 

2. Representation and Warranties of the Parties. 

(a) EIC. 

(i) EIC hereby represents that it is a local development corporation, duly 
organized under section 1411 of the Not-For-Profit Corporation Law of the 
State, authorized to implement the Program by arranging Loans to Qualified 
Property Owners and providing for repayment of the Loans from monies 
collected by or on behalf of the Participating Municipality as a Benefit 
Assessment. 
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(ii) EIC represents and warrants that it has complied with all laws and 
regulations concerning its organization, its existence and the transaction of 
its business and that all necessary steps have been taken to authorize it to 
execute, deliver and perform its respective obligations under this 
Agreement, and no consent or approval of any third-party is required for 
EIC’s execution of this Agreement or the performance of its obligations 
contained herein. The individual executing this Agreement on behalf of EIC 
has been and is duly authorized to bind EIC. 

(b) Participating Municipality. 

(i) Authority.  The Participating Municipality is a municipal corporation, 
constituting a tax district as defined in Section 1102 of the RPTL of the 
State, duly organized and existing under the laws of the State and has full 
legal right, power and authority to (i) adopt the Local Law, (ii) assess, 
collect, remit and assign Benefit Assessments for Benefited Properties 
located within its geographical boundaries, (iii) levy Benefit Assessment 
Liens against Benefited Properties located within its geographical 
boundaries, (iv) conduct its business and own its properties, (v) enter into 
this Agreement and to comply with its terms, and (vi) carry out and 
consummate, by contract or otherwise, all other transactions contemplated 
by its participation in Open C-PACE. 

(ii) Adoption of Local Law.  The Participating Municipality has on 
____________ adopted the Local Law authorizing the provision of 
financing through Open C-PACE to Qualified Properties for Qualified 
Projects.   

(iii) Approvals and Consents.  The Participating Municipality has duly approved 
the execution and delivery of this Agreement and approved implementation 
of Open C-PACE by EIC and has authorized EIC to act on its behalf in 
effectuating Open C-PACE; and any and all consents, authorizations and 
approvals of any third-party required with respect thereto have been 
obtained.  

(iv) Capacity.  The Participating Municipality has the legal, institutional, 
managerial, technical, contractual and financial capability to (a) ensure 
adequate and timely assessment and collection of property taxes in the 
Participating Municipality, (b) levy and record Benefit Assessment Liens 
on Benefited Properties within its geographical boundaries, and (c) assign 
or authorize EIC, on its behalf, to assign the Benefit Assessment Liens to 
third-party capital providers in connection with the financing of Qualified 
Projects.  

(v) Binding Obligation.  This Agreement has been duly authorized, executed 
and delivered by the Participating Municipality and constitutes a legal, valid 
and binding obligation of the Participating Municipality except as 
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enforceability may be limited by applicable bankruptcy, insolvency, 
fraudulent conveyance, reorganization, moratorium or similar laws 
affecting the enforcement of creditors’ rights generally and the application 
of general principles of equity by a court of competent jurisdiction (whether 
in an action of law or a proceeding in equity); the defense of sovereign 
immunity is not available to the Participating Municipality in any 
proceedings by EIC to enforce any of the obligations of the Participating 
Municipality under this Agreement. 

(vi) No Action.  There is no claim, action, suit, litigation, proceeding, arbitration, 
inquiry or investigation of any kind, at law or in equity, before or by any 
court, public board or body, pending or known to be threatened against the 
Participating Municipality, nor is there any basis therefore, (i) affecting the 
creation, organization or existence of the Participating Municipality or the 
title of its officers to their respective offices, (ii) seeking to prohibit, restrain 
or enjoin or in any way contest the execution of this Agreement, the Finance 
Agreement or any other agreement entered into in connection with the 
Participating Municipality’s participation in the Program, or (iii) seeking to 
prohibit, restrain, enjoin or in any way contesting or affecting the validity 
or enforceability of the Local Law, this Agreement or any agreement or 
instrument relating to any of the foregoing or used or contemplated for use 
in the consummation of the transactions contemplated by any of the 
foregoing. 

(vii) No Material Default.  The Participating Municipality is not in material 
default under any finance agreement, note, bond, mortgage or other 
instrument evidencing or securing indebtedness of the Participating 
Municipality.  The execution and delivery of this Agreement, and the 
adoption of the Local Law and compliance with the respective provisions 
hereof and thereof, will not conflict with or constitute a breach of or material 
default under any applicable law or administrative regulation of the State or 
the United States of America or any applicable judgment or decree or any 
agreement or other instrument to which the Participating Municipality is a 
party or by which it or any of its property is bound. 

3. Obligations of EIC. 

It is understood by the Parties that EIC will be responsible for the performance of the 
following duties: 

(a) Program Requirements. 

(i) The establishment and administration of Open C-PACE to provide 
financing to Qualified Properties within the Participating Municipality in 
order to promote, facilitate and finance Qualified Projects in accordance 
with the terms of the Local Law and this Agreement.  
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(ii) Receive and review (or provide for the review of) applications submitted by 
Qualified Property Owners within the Participating Municipality for the 
financing of Qualified Projects, and the approval or disapproval of such 
applications in accordance with the Authority’s guidelines, any restrictions 
imposed by the Participating Municipality, and the policies and procedures 
adopted by EIC with respect to Open C-PACE (the “Policies and 
Procedures”).  The governing Board of EIC reserves the right to reject an 
application for financing for any reason. 

(iii) Prepare and deliver to the Participating Municipality by February 15th of 
each calendar year an annual report (the “Annual Report”) which Annual 
Report may be filed by the Participating Municipality on the land records 
and shall contain information related to each Benefited Property within the 
Participating Municipality through December 31st of the immediately 
preceding calendar year, identified in the Annual Report by address and Tax 
Map Identification (i.e. section, block and lot) including: 

A. A list of each Benefited Property for which a Qualified Property 
Owner executed a Finance Agreement during the prior calendar year 
(for which a Benefit Assessment Lien was added by EIC, on behalf 
of the Participating Municipality, to its land records in accordance 
with Section 3(d) below); 

B. A list of each Benefited Property within the Participating 
Municipality where the Benefit Assessment and all obligations 
under the related Finance Agreement have been satisfied or paid in 
full during the prior calendar year, including the satisfaction date 
and a copy of the notice of satisfaction; 

C. The total Annual Installment Amount paid to each Financing Party  
for each Benefited Property in the Participating Municipality during 
the prior calendar year;  

D. For each Benefited Property with an outstanding Benefit 
Assessment, (i) the Annual Installment Amount collected in the 
current year, (ii) any amount of the Annual Installment Amount due 
and remaining uncollected in the current year, including any 
Financing Charges, and (iii) the Annual Installment Amount due to 
be collected in the following calendar year; and 

E. All other information EIC may deem to be relevant to each 
Benefited Property within the Participating Municipality. 
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(b) Qualified Project Requirements. 

If a Qualified Property Owner requests financing from EIC under the Program, EIC shall: 

(i) Require performance of an Energy Audit or Renewable Energy System 
Feasibility Analysis on the Qualified Property that assesses the expected 
energy cost savings of the Energy Efficiency Improvements or Renewable 
Energy Systems over the useful life of such Energy Efficiency 
Improvements and/or Renewable Energy Systems before approving such 
financing; 

(ii) Impose requirements and criteria to ensure that the proposed Energy 
Efficiency Improvements or Renewable Energy Systems are consistent with 
the purpose of the Program;  

(iii) Require that the Qualified Property Owner obtain the consent of any 
existing holder of a mortgage on the Qualified Property substantially in the 
form of Exhibit C attached hereto, prior to the recording of a Benefit 
Assessment Lien against the Qualified Property;  

(iv) Receive the certificates of completion executed by the Benefited Property 
Owner or its duly authorized representative during or following installation 
or construction of the Qualified Project to determine compliance with the 
Policies and Procedures; and 

(v) Verify and report to the Participating Municipality on the installation and 
performance of Renewable Energy Systems and Energy Efficiency 
Improvements financed by the Program. 

(c) Finance Agreement for Qualified Project.  The Financing Party and the Qualified 
Property Owner shall enter into a Finance Agreement for the  Qualified Project 
which shall set forth the terms and conditions for the disbursement and repayment 
of the Loan and the duties and obligations of the parties with respect to the 
acquisition, construction and installation of the Qualified Project.  EIC, on behalf 
of the Participating Municipality, shall be a third-party beneficiary to the Finance 
Agreement.  The Finance Agreement shall state (a) the legal description of the 
Benefited Property, (b) the total Benefit Assessment that will be levied against the 
Benefited Property which shall include the cost of the Qualified Project together 
with any Eligible Costs and Financing Charges approved by EIC and by the 
Financing Party, (c) the fixed rate of interest on the Loan, and (d) a schedule of the 
Annual Installment Amounts due in each year of the Loan.  Additionally, the 
Finance Agreement shall disclose the Financing Charges and risks associated with 
participation in the Program, including the risk of foreclosure in case of 
nonpayment of any Annual Installment Amount. Upon execution of the Finance 
Agreement by the Financing Party and the Qualified Property Owner, the property 
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that is the subject of the Finance Agreement shall be deemed a “Benefited 
Property.”  

(d) Levy and Recording of Benefit Assessment Lien.   

(i) Upon execution of a Finance Agreement, EIC, on behalf of the Participating 
Municipality, shall promptly record the Benefit Assessment Lien against 
the Benefited Property in the land records for properties in the Participating 
Municipality.  The Benefit Assessment Lien shall be substantially in the 
form of Exhibit A to this Agreement and include a legal description of the 
Benefited Property and a schedule of the Annual Installment Amounts due 
in each year of the Loan.  There shall be no charge, mortgage recording tax 
or other fee for recording the Benefit Assessment Lien on the land records 
for the Participating Municipality in the same manner as if recorded by the 
Participating Municipality.  As provided in the Enabling Act and the Local 
Law, the Benefit Assessment levied pursuant to this Agreement and the 
interest, fees and any penalties thereon shall constitute a lien against the 
Benefited Property on which they are made until they are paid. The Benefit 
Assessment shall be payable by the Benefited Property Owner in Annual 
Installment Amounts as provided in the Finance Agreement.  Only 
delinquent Annual Installment Amounts that are due and owing may be 
subject to enforcement.  

(ii) Pursuant to the Finance Agreement, the final amount of the Benefit 
Assessment may be adjusted after the recording of the Benefit Assessment 
Lien on the land records for the Participating Municipality.  Such an 
adjustment would likely be the result of a change in the energy improvement 
service contract amount during the construction period, additional 
Financing Charges, or an amendment to the Finance Agreement.  In the 
event that the final Benefit Assessment needs to be adjusted at the 
completion of the Qualified Project, or any other time, EIC, on behalf of the 
Participating Municipality, will record the new Benefit Assessment Lien on 
the land records to reflect such adjustment, together with a new schedule of 
Annual Installment Amounts.  Such recording of the new Benefit 
Assessment Lien against the Benefited Property shall be exempt from any 
charge, mortgage recording tax or other fee in the same manner as if 
recorded by the Participating Municipality.  

(e) Annual Installment Liens.   

(i) As provided in the Local Law, each Annual Installment Amount shall be 
considered a charge upon the Benefited Property and shall become a lien on 
the Benefited Property as of the first day of January of the fiscal year for 
which levied (the “Annual Installment Lien”) and shall remain a lien until 
paid.  Payment to the Financing Party shall be considered payment for this 
purpose.  Delinquent Annual Installment Amounts may accrue Financing 
Charges as may be provided in the Finance Agreement.  Any additional 
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Financing Charges imposed by the Financing Party pursuant to the Finance 
Agreement shall increase the Annual Installment Amount and the Annual 
Installment Lien for the year in which such overdue payments were first 
due. 

(ii) The Benefit Assessment Lien shall be automatically reduced annually by 
the amount of each Annual Installment Lien when each Annual Installment 
Lien becomes a lien.  Each Annual Installment Lien shall be subordinate to 
all Municipal Liens, whether created by Section 902 of the RPTL or any 
other State or Local Law.  No Annual Installment Amount shall be 
recovered by the Participating Municipality, EIC, or any assignee upon 
foreclosure, sale or other disposition of the Benefited Property unless and 
until all Municipal Liens are fully discharged.  Each Annual Installment 
Lien, however, shall have priority over all Non-Municipal Liens, 
irrespective of when created, except as otherwise required by law. 

(iii) Neither the Benefit Assessment Lien nor any Annual Installment Lien shall 
be extinguished or accelerated in the event of a default or bankruptcy of the 
Benefited Property Owner.  Each Annual Installment Amount shall be 
considered a charge upon the Benefited Property and shall be collected by 
EIC, on behalf of the Participating Municipality, at the same time and in the 
same manner as real property taxes or municipal charges.  Each Annual 
Installment Lien shall remain a lien until paid. Amounts collected in respect 
of an Annual Installment Lien shall be remitted to EIC or the Financing 
Party, as may be provided in the Finance Agreement. 

(f) Final Payment and Release.  Upon notice from the Financing Party that the Benefit 
Assessment has been satisfied and paid in full, together with all Eligible Costs and 
Financing Charges provided under the Finance Agreement, EIC, on behalf of the 
Participating Municipality, will execute a Satisfaction and Release of Benefit 
Assessment Lien (the “Release”) substantially in the form attached hereto as 
Exhibit D, and record the Release on the land records for the Participating 
Municipality.  There shall be no charge, mortgage recording tax or other fee for 
recording the Release on the land records for the Participating Municipality in the 
same manner as if recorded by the Participating Municipality. 

(g) Billing and Collection of Annual Installment Amounts. 

(i) The Finance Agreement shall provide for the repayment of the Benefit 
Assessment in Annual Installment Amounts. EIC will act as the 
Participating Municipality’s agent in the billing and collection of the 
Benefit Assessment for each Benefited Property listed in the Annual Report 
in accordance with the related Finance Agreement.  

(ii) In the event of a default in payment of any Annual Installment Amount for 
a Benefited Property, EIC agrees to take at least the following steps to 
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collect the delinquent Annual Installment Amount on behalf of the 
Participating Municipality:  

A. Mail a written notice of delinquency and demand for payment to the 
Benefited Property Owner by both certified mail, return receipt 
requested, and first class mail; and 

B. Mail a second notice of delinquency to the Benefited Property 
Owner by both certified mail, return receipt requested, and first class 
mail at least 30 days after the date of the first notice if the 
delinquency is continuing. 

(iii) If the Benefited Property Owner fails to cure the delinquency within 30 days 
after the mailing of the second notice of delinquency, then the Financing 
Party may redeem the Benefited Property and pursue collection of the 
delinquent Annual Installment Amounts as provided in paragraph (h) of this 
Section 3. 

(h) Collection of Delinquent Payments. 

(i) If any Benefited Property Owner fails to pay an Annual Installment 
Amount, the Financing Party may redeem the Benefited Property by paying 
the amount of all unpaid Municipal Liens thereon, and thereafter have the 
right to collect any amounts in respect of an Annual Installment Lien by 
foreclosure pursuant to the RPTL or any other remedy available at law.   

(ii) EIC shall provide written notice to the Participating Municipality of the 
institution of a judicial foreclosure or other proceeding against any 
Benefited Property located within the Participating Municipality for 
payment of delinquent Annual Installment Amounts. 

4. Obligations of the Participating Municipality. 

(a) Appointment of EIC as Agent.  The Participating Municipality hereby appoints EIC 
to act as its agent in the administration of the Open C-PACE Program within the 
Participating Municipality and in its dealings with Financing Parties, Qualified 
Property Owners and Benefited Property Owners.  EIC is authorized on behalf of 
the Participating Municipality to levy and record the Benefit Assessment Lien, any 
amendments or assignments thereof and the Release in the land records for 
properties in the Participating Municipality without charge, and to take any 
reasonable actions in the performance of its duties hereunder. 

(b) Assignment of Benefit Assessment Lien. 

(i) The Participating Municipality authorizes EIC, on its behalf, to sell or 
assign any and all Benefit Assessment Liens and Annual Installment Liens 
to a Financing Party that provides financing to a Qualified Property pursuant 
to a Finance Agreement.  The Assignment of Benefit Assessment Lien shall 
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be in substantially the form attached hereto as Exhibit B, and shall be filed 
by EIC, on behalf of the Participating Municipality, in the land records for 
the Participating Municipality at the same time as the Benefit Assessment 
Lien.   

The Financing Party may sell or assign for consideration any and all Benefit 
Assessment Lien and Annual Installment Liens received from EIC, on behalf of the 
Participating Municipality, subject to certain conditions provided in the 
administration agreement between EIC and the Financing Party.  Any such 
assignment shall be in a form acceptable to EIC, and shall be filed by the Financing 
Party or, at its request and upon indemnification, by EIC, on the land records for 
the Participating Municipality.  The assignee or assignees of such Benefit 
Assessment Liens and Annual Installment Liens shall have and possess the same 
powers and rights at law or in equity as EIC would have had if the Benefit 
Assessment Lien and Annual Installments Liens had not been assigned with regard 
to the precedence and priority of such lien, the accrual of interest and the fees and 
expenses of collection.  There shall be no charge, mortgage recording tax or other 
fee for recording of any assignment on the land records for the Participating 
Municipality if filed by EIC, in the same manner as if recorded by the Participating 
Municipality. 

(c) Notices.   

(i) Within 10 days of EIC’s request, the Participating Municipality will provide 
written notice to EIC of any delinquency in the payment of real property 
taxes by a Benefited Property Owner if the Benefited Property is subject to 
a Benefit Assessment Lien.   

(ii) The Participating Municipality will also provide written notice to EIC of 
any sale or assignment of its real property taxes or any institution of a 
judicial foreclosure or other proceeding against any Benefited Property for 
delinquent real property taxes if such Benefited Property is subject to a 
Benefit Assessment Lien. 

(d) Promotion of Program; Assistance to EIC; Modification of Program. 

(i) The Participating Municipality shall use good faith efforts to assist EIC in 
local marketing efforts and outreach to the local business community to 
encourage participation in the Program such as including Program 
information on the Participating Municipality’s website. 

(ii) The Participating Municipality shall use good faith efforts to assist in 
gathering and providing information for EIC to administer the Program. 

(iii) Except with respect to Qualified Properties for which an application has 
previously been submitted, the Participating Municipality may at any time 
modify Open C-PACE by changing the types of properties that may receive 
financing for Qualified Projects. The Participating Municipality shall 
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provide written notice to EIC of such proposed modification.  The proposed 
modification shall only become effective upon written approval from EIC 
provided to the Participating Municipality, which shall not be unreasonably 
withheld.  Such approval shall have no effect on the duties and obligations 
owed by each Party hereto in connection with this Agreement and any 
Benefited Property for which a Finance Agreement was executed prior 
thereto. 

5. Indemnification 

EIC agrees that it will protect, defend, indemnify and hold harmless the Participating 
Municipality and its officers, agents and employees from and against all claims, demands, causes 
of action, damages, judgments, losses and expenses, including reasonable attorney’s fees, arising 
out of or in connection with the negligent actions of EIC’s officers, employees and agents under 
this Agreement.  This provision shall survive termination of this Agreement. 

6. Term. 

The term of this Agreement shall commence upon the date first written above.  This 
Agreement shall be in full force and effect until all of the Benefit Assessments for 
Benefited Properties in the Participating Municipality have been paid in full or deemed no 
longer outstanding.  The Participating Municipality may opt-out of continuation in the 
program at any time on sixty (60) days advance notice to EIC, provided that the provisions 
of this Agreement shall continue with regard to Benefit Assessments assessed prior to such 
termination date until the Benefit Assessments have been paid in full or are no longer 
outstanding. 

7. Default. 

Each Party shall give the other Party written notice of any breach of any covenant or 
agreement under this Agreement and shall allow the defaulting Party 30 days from the date 
of its receipt of such notice within which to cure any such default or, if it cannot be cured 
within 30 days, to commence and thereafter diligently pursue to completion, using good 
faith efforts to effect such cure and to thereafter notify the other Party of the actual cure of 
any such default.  The Parties shall have all other rights and remedies provided by law, 
including, but not limited to, specific performance, provided, however, in no event shall 
either Party have the right to terminate this Agreement prior to the expiration of the Term, 
except as provided in accordance with Section 6 of this Agreement. 

8. Remedies Upon Default. 

Should the Participating Municipality default in any of its obligations hereunder, EIC shall 
be entitled to any remedy it may have at law and as set forth below. EIC may utilize any 
one or all of these remedies at EIC’s sole discretion: 

(a) EIC may sue the Participating Municipality for specific enforcement of this 
Agreement;  
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(b) EIC shall have the right to discontinue providing any new financings to Qualified 
Properties located within the Participating Municipality. 

(c) EIC may suspend the Participating Municipality’s membership in EIC.  

(d) EIC shall have all other rights and remedies provided by law. 

9. Miscellaneous. 

(a) Assignment or Transfer. 

Except as provided in Section 4(b) hereof, neither Party may assign or transfer its 
rights or obligations under this Agreement to another unit of local government, 
political subdivision or agency of the State or to a private party or entity without 
the prior written consent of the other Party.  

(b) Severability. 

If any clause, provision or section of this Agreement is held to be illegal or invalid 
by any court, the invalidity of the clause, provision or section will not affect any of 
the remaining clauses, provisions or sections, and this Agreement will be construed 
and enforced as if the illegal or invalid clause, provision or section has not been 
contained in it. 

(c) Counterparts. 

This Agreement may be executed in any number of counterparts, each of which 
shall be deemed to be an original, and all of which together shall constitute but one 
and the same instrument.   

(d) Notices. 

Any and all notices, demands, or other communications required or desired to be 
given hereunder by either Party shall be delivered electronically and in writing by 
certified mail, return receipt requested as follows: 

EIC: 
 
Susan Morth 
CEO 
Energy Improvement Corporation 
2051 Baldwin Road 
Yorktown Heights, NY 10598 
E-mail:  susanm@energizeny.org 
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Alain Pierroz 
Chief Operating and Financial Officer 
Energy Improvement Corporation 
2051 Baldwin Road 
Yorktown Heights, NY 10598 
E-mail:  alainp@energizeny.org 

With a copy to: 

Anna Lee, Esq. 
Partner 
Norton Rose Fulbright US LLP 
1301 Avenue of the Americas 
New York, New York 10019 
E-mail: anna.lee@nortonrosefulbright.com 
 

PARTICIPATING MUNICIPALITY:  

With a copy to: 

[Participating Municipality’s counsel] 

Either Party hereto may change its address for purposes of this Section by providing written 
notice to the other Party in the manner provided above. 

(e) Amendment and Waivers. 

Except as otherwise set forth in this Agreement, any amendment to or waiver of 
any provision of this Agreement must be in writing and mutually agreed to by EIC 
and the Participating Municipality. 

(f) Governing Law. 

This Agreement shall be construed and governed in accordance with the laws of the 
State of New York. Any legal action to be brought under this Agreement must be 
instituted in State or Federal Courts having jurisdiction located in Westchester 
County, New York. 

(g) Entire Agreement. 

This instrument constitutes the entire agreement between the Parties with respect 
to the Open C-PACE Program and supersedes all previous discussions, 
understandings and agreements between the Parties relating to the Open C-PACE 
Program. 
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IN WITNESS WHEREOF, the undersigned have executed this Agreement as of the day and year 
first written above. 

Date: _____________, 20___ ENERGY IMPROVEMENT CORPORATION 

By:    
Name:   Susan Morth 
Title: Executive Director 

Date: _____________, 20___ PARTICIPATING MUNICIPALITY NAME: 

By:    
Name:   
Title:   
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EXHIBIT A 
 

CERTIFICATE OF LEVY AND LIEN OF BENEFIT ASSESSMENT 

Energy Improvement Corporation, a local development corporation formed under the laws 
of the State of New York (“EIC”), acting on behalf of [County/City/Town/Village] (the 
“Participating Municipality”) pursuant to Article 5-L of the General Municipal Law of the State 
of New York and the Local Law adopted by the Participating Municipality establishing the 
Energize NY Open C-PACE Financing Program in the Participating Municipality, and the 
Municipal Agreement between the Participating Municipality and EIC dated _______________ 
___, 2019, HEREBY LEVIES A BENEFIT ASSESSMENT AGAINST AND LIEN UPON 
certain real property commonly referred to as ______________________ and described more 
particularly in the attached Exhibit A (the “Benefited Property”), situated in the Participating 
Municipality and owned on the date hereof in whole or in part by _____________________ (the 
“Benefited Property Owner”), said levy and lien shall secure the repayment of financing for energy 
improvements or other improvements from time to time authorized by the Enabling Act made or 
to be made to the Benefited Property pursuant to that certain Finance Agreement, by and between 
the Benefited Property Owner and [Capital Provider] dated _______________ ___, 2019, as may 
be amended (the “Finance Agreement”).  The amount and repayment of said levy and lien, as 
determined by EIC, on behalf of the Participating Municipality, are as follows: an installment 
payment schedule set forth in the attached Exhibit B is in effect for payment of the Benefit 
Assessment, and is based on the principal amount of the Benefit Assessment of 
$________________, with interest thereon at a fixed rate equal to _____% per annum, with [#] 
annual installments of principal and interest (the “Annual Installment Amount”) due and payable 
pursuant to the Finance Agreement.  The Annual Installment Amount may be adjusted to reflect 
any permitted prepayments received or additional interest or charges due to late payments or 
defaults, as provided in the Finance Agreement.  

Each Annual Installment Amount shall be considered a charge upon the Benefited Property 
and shall become a lien on the Benefited Property as of the first day of January of the fiscal year 
for which levied (the “Annual Installment Lien”) and shall remain a lien until paid.  In the event 
that any Annual Installment Amount shall remain unpaid for thirty days after the same shall 
become due and payable, interest and other charges shall be charged upon the unpaid Annual 
Installment Amount at the rate of _____% per annum, as provided in the Finance Agreement.  All 
existing holders of any mortgage on the Benefited Property have consented to the levy and 
assessment of the Benefit Assessment Lien by the Participating Municipality against the Benefitted 
Property, and copies of such consents have been provided to EIC. 

At such time as the principal and interest payments of the Benefit Assessment have been 
satisfied and paid in full, a Satisfaction and Release of Benefit Assessment Lien shall be filed by 
EIC, on behalf of the Participating Municipality, in the land records for the Participating 
Municipality evidencing such release. 

This Certificate constitutes a certificate of lien and is filed pursuant to the provisions of the 
Local Law to evidence a lien for the Benefit Assessment levied upon the Benefited Property for 
the special benefits conferred upon said Benefited Property by the energy improvements related 
thereto. Pursuant to the Act, this lien shall take precedence over all other liens or encumbrances 
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except a lien for taxes of the Participating Municipality on real property, municipal charges, or 
governmentally imposed assessments in respect of services or benefits to the Property, which liens 
shall have priority over this lien.  

The portion of this Certificate which constitutes a levy of Benefit Assessment and notice 
of installment payment of Benefit Assessment is filed pursuant to the provisions of the Local Law 
and the General Municipal Law of the State of New York, as amended. 

Dated at ___________________, New York this ____ day of ________________ 20___. 

By:  
Energy Improvement Corporation 
Name: 
Title:   

Acknowledged and Agreed: 

this ____ day of ____________, 20____ 

 

  
                       Property Owner 
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STATE OF NEW YORK ) 
 ) ss. _______________, 2019 
COUNTY OF _______________ ) 
 
 

On this the ___ day of ___________________ 20___, before me _________________________, 
the undersigned officer, personally appeared _____________________________, known to me 
(or satisfactorily proven) to be the person whose name is subscribed to the within instrument and 
acknowledged that he/she executed the same for the purposes therein contained and that he/she 
acknowledged the same to be his/her free act and deed, before me, in his/her capacity as an 
authorized officer of the Energy Improvement Corporation, acting on behalf of 
[County/City/Town/Village]. 

 

  
Notary Public 
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STATE OF NEW YORK ) 
 ) ss. _______________, 2019 
COUNTY OF _______________ ) 

 

On this the ___ day of ___________________ 20___, before me _________________________, 
the undersigned officer, personally appeared _____________________________, known to me 
(or satisfactorily proven) to be the person whose name is subscribed to the within instrument and 
acknowledged that he/she executed the same for the purposes therein contained and that he/she 
acknowledged the same to be his/her free act and deed, before me, in his/her capacity as an 
authorized officer of [Property Owner], and free act and deed of said body politic and corporate, 
before me. 

  

  
Notary Public 
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Exhibit A- Property Description



 

V30  A-6 

Exhibit B- Payment Schedule
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Received for Record: _______________ ___, 20___ at ________ A.M./P.M. 

Recorded in the ___________________ land records at Volume __________, Page _______. 

  
 Clerk of [County/City/Town/Village] 
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EXHIBIT B 
 

ASSIGNMENT OF BENEFIT ASSESSMENT LIEN 

KNOW ALL PERSONS BY THESE PRESENTS, that Energy Improvement Corporation, 
a local development corporation formed under the laws of the State of New York (hereinafter 
referred to as “EIC” or the “Assignor”), acting on behalf of [County/City/Town/Village], a New 
York municipal corporation (the “Municipality”), pursuant to Article 5-L of the General Municipal 
Law of the State of New York and the Local Law adopted by the Municipality establishing the 
Energize NY Open C-PACE Financing Program in the Municipality, and the Municipal 
Agreement between the Municipality and EIC dated _______________ ___, 2019 (the “Municipal 
Agreement”), in consideration of One Dollar ($1.00) and other valuable consideration, receipt of 
which is hereby acknowledged, hereby quit-claims, grants, bargains, sells, conveys, assigns, 
transfers and sets over unto [Capital Provider] (the “Assignee”) under that certain Finance 
Agreement, by and between the Benefited Property Owner and [Capital Provider] dated 
_______________ ___, 2019, as may be amended (the “Finance Agreement”), without warranty 
and without recourse, all of its right, title and interest in and to that certain Benefit Assessment 
Lien and each Annual Installment Lien and the debts secured thereby together with such interest, 
fees, and expenses of collection as may be provided by law, filed by EIC, on behalf of the 
Municipality, on the land records, on property owned on the date hereof in whole or in part by 
___________________ and as described on Exhibit A and also commonly referred to as 
__________________________, attached hereto and made a part hereof (the “Benefit Assessment 
Lien”), to have and to hold the same unto the said Assignee, its successor and assigns forever. 

This Assignment is made, given and executed pursuant to the authority granted to Assignor 
as agent of the Municipality pursuant to Article 5-L of the General Municipal Law of the State of 
New York, the Local Law and the Municipal Agreement. 

By execution of this Assignment, the Assignor assigns to Assignee, and the Assignee 
assumes, all of the rights at law or in equity, obligations, powers and duties as the Assignor or the 
Municipality would have with respect to the Benefit Assessment Lien, if the Benefit Assessment 
Lien had not been assigned with regard to precedence and priority of such Benefit Assessment 
Lien, the accrual of interest, charges, fees and expenses of collection, pursuant to the Local Law. 

This Assignment by the Assignor is absolute and irrevocable and the 
[County/City/Town/Village] shall retain no interest, reversionary or otherwise, in the Benefit 
Assessment Lien. 
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IN WITNESS WHEREOF, we have hereunto set our hands and seal this ____ day of 
__________________, 20___. 

Assignor 
 
 
By:  

Energy Improvement Corporation 
Name: 
Title:   
 

 
Acknowledged and Agreed: 

this ____ day of ____________, 20____ 

 

  
                       [Capital Provider] 
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STATE OF NEW YORK ) 
 ) ss. _______________, 2019 
COUNTY OF _______________ ) 
 
 

On this the ___ day of ___________________ 20___, before me _________________________, 
the undersigned officer, personally appeared _____________________________, known to me 
(or satisfactorily proven) to be the person whose name is subscribed to the within instrument and 
acknowledged that he/she executed the same for the purposes therein contained and that he/she 
acknowledged the same to be his/her free act and deed, before me, in his/her capacity as an 
authorized officer of the Energy Improvement Corporation, acting on behalf of 
[County/City/Town/Village]. 

  
Notary Public 



 

V30  B-4 

STATE OF NEW YORK ) 
 ) ss. _______________, 2019 
COUNTY OF _______________ ) 
 
 

On this the ___ day of ___________________ 20___, before me _________________________, 
the undersigned officer, personally appeared _____________________________, known to me 
(or satisfactorily proven) to be the person whose name is subscribed to the within instrument and 
acknowledged that he/she executed the same for the purposes therein contained and that he/she 
acknowledged the same to be his/her free act and deed, before me, in his/her capacity as an 
authorized officer of [Capital Provider], and free act and deed of said body politic and corporate, 
before me. 

  
                                Notary Public 
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Received for Record: _______________ ___, 20___ at ________ A.M./P.M. 

Recorded in the ___________________ land records at Volume __________, Page _______. 

  
 Clerk of [County/City/Town/Village] 
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EXHIBIT C 
 

FORM OF CONSENT OF MORTGAGE HOLDERS 

 

Date: _____ 
Address: _____ 
Owner: _____ 
Municipality: _____ 
APN: _____ 
Loan Number: _____ 
Estimated Annual Installment Amount: 
Maximum Benefit Assessment Amount: 
 

This Mortgage Holder Consent to Benefit Assessment (this “Consent”) is given by the undersigned 
entity, which is a mortgage holder (“Mortgage Holder”) on the above-referenced property (the 
“Property”) with respect to the above-referenced loan (the “Loan”). 

RECITALS 

Mortgage Holder is hereby notified that the above-referenced owner of the Property (the “Property 
Owner”) intends to finance installation on the Property of certain energy efficiency and/or 
renewable energy improvements that will be permanently fixed to the Property (the “Authorized 
Improvements”) by participating in the Energize NY Open C-PACE Financing Program (the 
“Program”), sponsored by the Municipality.  New York State General Municipal Law Article 5-L 
authorizes municipal corporations to create a sustainable energy financing program, such as the 
Program, to provide loans to property owners to achieve statewide energy efficiency and 
renewable energy goals, reduce greenhouse gas emissions and mitigate the effect of global climate 
change, and advance a clean energy economy. 

Mortgage Holder understands that, as a result of an agreement between Energy Improvement 
Corporation (“EIC”), on behalf of the Municipality, and the Property Owner, the Benefit 
Assessment described in the Notice will be levied on the Property, and that the Benefit Assessment 
will be collected in installments, in the same manner as and subject to the same remedies and lien 
priorities as real property taxes or municipal charges. 

CONSENT 

The undersigned hereby represents that it is authorized to execute this Consent on behalf of 
Mortgage Holder.  Mortgage Holder hereby confirms: 

A. Mortgage Holder understands that, as a result of an agreement between EIC, on behalf of 
the Municipality, and the Property Owner, the Benefit Assessment described herein will be levied 
on the Property, and that the Benefit Assessment will be collected in installments in the same 
manner as and subject to the same remedies and lien priorities as real property taxes or municipal 
charges.  Mortgage Holder acknowledges that each annual installment in respect of the Benefit 
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Assessment shall create an Annual Installment Lien, and if such annual installment is not paid 
when due, each Annual Installment Lien shall constitute a statutory lien on the Property that is 
superior to the lien of the Loan. 

B. Mortgage Holder acknowledges that the Benefit Assessment constitutes a statutory lien on 
the Property that is superior to the lien of the Loan. 

C. This Consent shall not prohibit Mortgage Holder from pursuing any and all rights and 
remedies available to collect from Property Owner all amounts due to it under the Loan documents.  
Mortgage Holder shall have the right to cure any nonpayment by Property Owner of real property 
taxes and assessments (including the Benefit Assessment) to the same extent as Mortgage Holder 
has a right to cure nonpayment of real property taxes. 

D. Mortgage Holder agrees that the levy of the Benefit Assessment will not constitute an event 
of default or trigger the exercise of any remedies under the Loan documents. 

Mortgage Holder hereby acknowledges that the Property Owner and the Municipality will rely on 
the representation and consent of Mortgage Holder set forth in this Consent.  

Dated this   day of   , 2019 

 

MORTGAGE HOLDER 
 
 
By:  

Name: 
Title:  
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STATE OF NEW YORK ) 
 ) ss. _______________, 2019 
COUNTY OF _______________ ) 
 
 

On this the ___ day of ___________________ 20___, before me _________________________, 
the undersigned officer, personally appeared _____________________________, known to me 
(or satisfactorily proven) to be the person whose name is subscribed to the within instrument and 
acknowledged that he/she executed the same for the purposes therein contained and that he/she 
acknowledged the same to be his/her free act and deed, before me, in his/her capacity as an 
authorized officer of the [Mortgage Holder], and the free act and deed of said body politic and 
corporate, before me. 

 
 

  
Notary Public 
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EXHIBIT D 

SATISFACTION AND RELEASE OF BENEFIT ASSESSMENT LIEN 

Energy Improvement Corporation, a local development corporation formed under the laws 
of the State of New York (“EIC”), acting on behalf of [County/City/Town/Village] (the 
“Participating Municipality”) pursuant to Article 5-L of the General Municipal Law of the State 
of New York (the “Enabling Act”) and the Local Law adopted by the Participating Municipality 
establishing the Energize NY Open C-PACE Financing Program in the Participating Municipality, 
and the Municipal Agreement between the Participating Municipality and EIC dated 
_______________ ___, 2019, having filed a Certificate of Levy and Lien of Benefit Assessment 
against the property of [Property Owner], on the ____ day of__________, 20__ in the land records 
of ________, Book _______ page _______ on the following described real property in _________, 
New York in the amount of $_______________: 

[Property description] 

NOW, THEREFORE, the undersigned does hereby acknowledge satisfaction of the Lien 
of Benefit Assessment and does direct the Clerk of the [County/City/Town/Village] to release, 
cancel and discharge the Benefit Assessment Lien in accordance with the Enabling Act and the 
Local Law. 

IN WITNESS WHEREOF, we have hereunto set our hands and seal this ____ day of 
__________________, 20___. 

Energy Improvement Corporation 

By:  
Name: 
Title:   

Acknowledged and Agreed: 

this ____ day of ____________, 20____ 

  
                       [Capital Provider] 

 
Acknowledged and Agreed: 

this ____ day of ____________, 20____ 

  
                       [Property Owner] 
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STATE OF NEW YORK ) 
 ) ss. _______________, 2019 
COUNTY OF _______________ ) 
 
 

On this the ___ day of ___________________ 20___, before me _________________________, 
the undersigned officer, personally appeared _____________________________, known to me 
(or satisfactorily proven) to be the person whose name is subscribed to the within instrument and 
acknowledged that he/she executed the same for the purposes therein contained and that he/she 
acknowledged the same to be his/her free act and deed, before me, in his/her capacity as an 
authorized officer of the Energy Improvement Corporation, acting on behalf of 
[County/City/Town/Village]. 

 
 
  

Notary Public
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STATE OF NEW YORK ) 
 ) ss. _______________, 2019 
COUNTY OF _______________ ) 
 
 

On this the ___ day of ___________________ 20___, before me _________________________, 
the undersigned officer, personally appeared _____________________________, known to me 
(or satisfactorily proven) to be the person whose name is subscribed to the within instrument and 
acknowledged that he/she executed the same for the purposes therein contained and that he/she 
acknowledged the same to be his/her free act and deed, before me, in his/her capacity as an 
authorized officer of the [Capital Provider], and the free act and deed of said body politic and 
corporate, before me. 

 

  
                              Notary Public 
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STATE OF NEW YORK ) 
 ) ss. _______________, 2019 
COUNTY OF _______________ ) 

 

On this the ___ day of ___________________ 20___, before me _________________________, 
the undersigned officer, personally appeared _____________________________, known to me 
(or satisfactorily proven) to be the person whose name is subscribed to the within instrument and 
acknowledged that he/she executed the same for the purposes therein contained and that he/she 
acknowledged the same to be his/her free act and deed, before me, in his/her capacity as an 
authorized officer of [Property Owner], and the free act and deed of said body politic and corporate, 
before me. 

  

  
Notary Public 
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Received for Record: _______________ ___, 20___ at ________ A.M./P.M. 

Recorded in the ___________________ land records at Volume __________, Page _______. 

  
 Clerk of [County/City/Town/Village] 
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ENERGY IMPROVEMENT CORPORATION 
MUNICIPAL AGREEMENT (OPEN C-PACE) 

This Agreement made as of this ___ day of ______, 2019 (the “Agreement”), by and 
between [County/City/Town/Village], a municipal corporation organized and existing under the 
laws of the State of New York (the “Participating Municipality”) and the Energy Improvement 
Corporation, a local development corporation formed under the laws of the State of New York 
(“EIC”) (both the Participating Municipality and EIC may hereinafter be referred to individually 
as a “Party” and collectively as the “Parties”), sets forth the duties and obligations of each Party 
in connection with the Participating Municipality’s participation in the Energize NY Open C-
PACE Financing Program (“Open C-PACE” or the “Program”), as more fully described herein.  
Capitalized terms used herein, unless otherwise defined herein, have the meanings assigned to 
them in Section 1 herein. 

WHEREAS, EIC has established the Program as a sustainable energy financing program 
pursuant to the Enabling Act through which the member municipalities, including the Participating 
Municipality, may levy charges against Qualified Properties within the Participating Municipality 
for the purpose of promoting, facilitating and financing clean energy improvements to Qualified 
Properties, thereby promoting the public good by reducing greenhouse gas emissions, mitigating 
the effect of global climate change and lessening the burdens of government;  

WHEREAS, the Participating Municipality has adopted the Local Law authorizing the 
provision of financing through Open C-PACE to Qualified Properties within its geographical 
boundaries and has authorized EIC to act on its behalf to effectuate Open C-PACE within the 
Participating Municipality; and 

WHEREAS, EIC wishes to provide for the terms and conditions pursuant to which the 
Participating Municipality will participate in Open C-PACE. 

Now, THEREFORE, in consideration of the mutual promises contained in this Agreement, 
the Parties agree as follows: 

1. Definitions. 

“Annual Installment Amount” means, with respect to each Benefited Property, the amount 
of the Benefit Assessment to be repaid by the Benefited Property Owner in installments made at 
least annually, in accordance with the schedule attached to the Finance Agreement for such 
Benefited Property.  The Annual Installment Amount may be adjusted to reflect any Financing 
Charges as provided in Section 4(d) of this Agreement.  

“Authority” means The New York State Energy Research and Development Authority, as 
defined by subdivision two of section 1851 of the Public Authorities Law of the State, or its 
successor. 

“Benefit Assessment” means, as of the date a Finance Agreement is executed, the charge 
assessed against the Qualified Property, as such assessment may be modified pursuant to Section 
4(d) of this Agreement, and as otherwise provided in the Finance Agreement. 
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“Benefit Assessment Lien” means a lien which evidences a Benefit Assessment and is 
recorded by EIC, on behalf of the Participating Municipality, on the land records against a 
Benefited Property.  

“Benefited Property” means a Qualified Property for which the Qualified Property Owner 
has entered into a Finance Agreement for a Qualified Project. 

“Benefited Property Owner” means the owner of record of a Benefited Property meeting 
requirements for participation in the Program as an owner. 

“Business Day” means any day on which EIC is open for business and banks are not 
required by law to close in New York, New York. 

“Eligible Costs” means costs incurred by the Benefited Property Owner in connection with 
a Qualified Project and the related Finance Agreement, including application fees, EIC’s Program 
administration fee, closing costs and fees, title and appraisal fees, professionals’ fees, permits, fees 
for design and drawings and any other related fees, expenses and costs, in each case as approved 
by EIC and the Financing Party under the Finance Agreement 

“Enabling Act” means Article 5-L of the General Municipal Law of the State, or a 
successor law, as in effect from time to time. 

“Energy Audit” is defined to have the meaning assigned thereto in the Enabling Act, as 
amended from time to time.  

“Energy Efficiency Improvement” is defined to have the meaning assigned thereto in the 
Enabling Act, as amended from time to time.  

“Finance Agreement” means a written agreement between a Financing Party and a 
Qualified Property Owner for the financing of a Qualified Project on the Qualified Property to 
which EIC, on behalf of the Participating Municipality, shall be a third-party beneficiary.  

“Financing Charges” means all charges, fees and expenses related to the Loan including 
accrued interest, capitalized interest, prepayment premiums and penalties as a result of a default 
or late payment and costs and reasonable attorneys’ fees incurred by the Financing Party as a result 
of a foreclosure or other legal proceeding brought against the Benefited Property to enforce any 
delinquent Annual Installment Liens. 

“Financing Party” means any third-party capital provider approved by EIC to provide 
financing to Qualified Property Owners or other financial support to Open C-PACE which has 
entered into an agreement with EIC to administer Open C-PACE in the Participating Municipality. 

“Loan” means a loan made by a Financing Party to a Qualified Property Owner for a 
Qualified Project pursuant to Open C-PACE. 

“Local Law” means Local Law No. __ pursuant to Municipal Home Rule Law and the 
Enabling Act, authorizing the provision of financing through the Energize NY Open C-PACE 
Financing Program. 
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“Municipal Lien” means a lien on Benefited Property which secures the obligation to pay 
real property taxes, municipal charges or governmentally imposed assessments in respect of 
services of benefits to a Benefited Property.  

“Non-Municipal Lien” means a lien on Benefited Property which secures any obligation 
other than the obligation to pay real property taxes, municipal charges, or governmentally-imposed 
assessments in respect of services or benefits to a Benefited Property Owner or Benefited Property. 

“Policies and Procedures” shall have the meaning assigned thereto in Section 3(a)(ii) of 
this Agreement. 

“Qualified Project” means the acquisition, construction, reconstruction or equipping of 
Energy Efficiency Improvements or Renewable Energy Systems or other projects authorized under 
the Enabling Act on a Qualified Property, together with a related Energy Audit, Renewable Energy 
System Feasibility Study and/or other requirements under or pursuant to the Enabling Act, with 
funds provided in whole or part by Financing Parties under the Program to achieve the purposes 
of the Enabling Act. 

“Qualified Property” means any real property, other than a residential dwelling containing 
less than three dwelling units, located within the boundaries of the Participating Municipality that 
has been determined to be eligible to participate in the Program under the procedures for eligibility 
set forth under this Agreement, the Local Law and the Enabling Act and has become the site of a 
Qualified Project. 

“Qualified Property Owner” means the owner of record of a Qualified Property meeting 
requirements for participation in the Program as an owner.  

“Renewable Energy Systems” is defined to have the meaning assigned thereto in the 
Enabling Act, as amended from time to time. 

“Renewable Energy System Feasibility Study” is defined to have the meaning assigned 
thereto in the Enabling Act, as amended from time to time. 

“RPTL” means the Real Property Tax Law of the State, as amended from time to time. 

“State” means the State of New York. 

2. Representation and Warranties of the Parties. 

(a) EIC. 

(i) EIC hereby represents that it is a local development corporation, duly 
organized under section 1411 of the Not-For-Profit Corporation Law of the 
State, authorized to implement the Program by arranging Loans to Qualified 
Property Owners and providing for repayment of the Loans from monies 
collected by or on behalf of the Participating Municipality as a Benefit 
Assessment. 
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(ii) EIC represents and warrants that it has complied with all laws and 
regulations concerning its organization, its existence and the transaction of 
its business and that all necessary steps have been taken to authorize it to 
execute, deliver and perform its respective obligations under this 
Agreement, and no consent or approval of any third-party is required for 
EIC’s execution of this Agreement or the performance of its obligations 
contained herein. The individual executing this Agreement on behalf of EIC 
has been and is duly authorized to bind EIC. 

(b) Participating Municipality. 

(i) Authority.  The Participating Municipality is a municipal corporation, 
constituting a tax district as defined in Section 1102 of the RPTL of the 
State, duly organized and existing under the laws of the State and has full 
legal right, power and authority to (i) adopt the Local Law, (ii) assess, 
collect, remit and assign Benefit Assessments for Benefited Properties 
located within its geographical boundaries, (iii) levy Benefit Assessment 
Liens against Benefited Properties located within its geographical 
boundaries, (iv) conduct its business and own its properties, (v) enter into 
this Agreement and to comply with its terms, and (vi) carry out and 
consummate, by contract or otherwise, all other transactions contemplated 
by its participation in Open C-PACE. 

(ii) Adoption of Local Law.  The Participating Municipality has on 
____________ adopted the Local Law authorizing the provision of 
financing through Open C-PACE to Qualified Properties for Qualified 
Projects.   

(iii) Approvals and Consents.  The Participating Municipality has duly approved 
the execution and delivery of this Agreement and approved implementation 
of Open C-PACE by EIC and has authorized EIC to act on its behalf in 
effectuating Open C-PACE; and any and all consents, authorizations and 
approvals of any third-party required with respect thereto have been 
obtained.  

(iv) Capacity.  The Participating Municipality has the legal, institutional, 
managerial, technical, contractual and financial capability to (a) ensure 
adequate and timely assessment and collection of property taxes in the 
Participating Municipality, (b) levy and record Benefit Assessment Liens 
on Benefited Properties within its geographical boundaries, and (c) assign 
or authorize EIC, on its behalf, to assign the Benefit Assessment Liens to 
third-party capital providers in connection with the financing of Qualified 
Projects.  

(v) Binding Obligation.  This Agreement has been duly authorized, executed 
and delivered by the Participating Municipality and constitutes a legal, valid 
and binding obligation of the Participating Municipality except as 
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enforceability may be limited by applicable bankruptcy, insolvency, 
fraudulent conveyance, reorganization, moratorium or similar laws 
affecting the enforcement of creditors’ rights generally and the application 
of general principles of equity by a court of competent jurisdiction (whether 
in an action of law or a proceeding in equity); the defense of sovereign 
immunity is not available to the Participating Municipality in any 
proceedings by EIC to enforce any of the obligations of the Participating 
Municipality under this Agreement. 

(vi) No Action.  There is no claim, action, suit, litigation, proceeding, arbitration, 
inquiry or investigation of any kind, at law or in equity, before or by any 
court, public board or body, pending or known to be threatened against the 
Participating Municipality, nor is there any basis therefore, (i) affecting the 
creation, organization or existence of the Participating Municipality or the 
title of its officers to their respective offices, (ii) seeking to prohibit, restrain 
or enjoin or in any way contest the execution of this Agreement, the Finance 
Agreement or any other agreement entered into in connection with the 
Participating Municipality’s participation in the Program, or (iii) seeking to 
prohibit, restrain, enjoin or in any way contesting or affecting the validity 
or enforceability of the Local Law, this Agreement or any agreement or 
instrument relating to any of the foregoing or used or contemplated for use 
in the consummation of the transactions contemplated by any of the 
foregoing. 

(vii) No Material Default.  The Participating Municipality is not in material 
default under any finance agreement, note, bond, mortgage or other 
instrument evidencing or securing indebtedness of the Participating 
Municipality.  The execution and delivery of this Agreement, and the 
adoption of the Local Law and compliance with the respective provisions 
hereof and thereof, will not conflict with or constitute a breach of or material 
default under any applicable law or administrative regulation of the State or 
the United States of America or any applicable judgment or decree or any 
agreement or other instrument to which the Participating Municipality is a 
party or by which it or any of its property is bound. 

3. Obligations of EIC. 

It is understood by the Parties that EIC will be responsible for the performance of the 
following duties: 

(a) Program Requirements. 

(i) The establishment and administration of Open C-PACE to provide 
financing to Qualified Properties within the Participating Municipality in 
order to promote, facilitate and finance Qualified Projects in accordance 
with the terms of the Local Law and this Agreement.  
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(ii) Receive and review (or provide for the review of) applications submitted by 
Qualified Property Owners within the Participating Municipality for the 
financing of Qualified Projects, and the approval or disapproval of such 
applications in accordance with the Authority’s guidelines, any restrictions 
imposed by the Participating Municipality, and the policies and procedures 
adopted by EIC with respect to Open C-PACE (the “Policies and 
Procedures”).  The governing Board of EIC reserves the right to reject an 
application for financing for any reason. 

(iii) Prepare and deliver to the Participating Municipality by February 15th of 
each calendar year an annual report (the “Annual Report”) which Annual 
Report may be filed by the Participating Municipality on the land records 
and shall contain information related to each Benefited Property within the 
Participating Municipality through December 31st of the immediately 
preceding calendar year, identified in the Annual Report by address and Tax 
Map Identification (i.e. section, block and lot) including: 

A. A list of each Benefited Property for which a Qualified Property 
Owner executed a Finance Agreement during the prior calendar year 
(for which a Benefit Assessment Lien was added by EIC, on behalf 
of the Participating Municipality, to its land records in accordance 
with Section 3(d) below); 

B. A list of each Benefited Property within the Participating 
Municipality where the Benefit Assessment and all obligations 
under the related Finance Agreement have been satisfied or paid in 
full during the prior calendar year, including the satisfaction date 
and a copy of the notice of satisfaction; 

C. The total Annual Installment Amount paid to each Financing Party  
for each Benefited Property in the Participating Municipality during 
the prior calendar year;  

D. For each Benefited Property with an outstanding Benefit 
Assessment, (i) the Annual Installment Amount collected in the 
current year, (ii) any amount of the Annual Installment Amount due 
and remaining uncollected in the current year, including any 
Financing Charges, and (iii) the Annual Installment Amount due to 
be collected in the following calendar year; and 

E. All other information EIC may deem to be relevant to each 
Benefited Property within the Participating Municipality. 
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(b) Qualified Project Requirements. 

If a Qualified Property Owner requests financing from EIC under the Program, EIC shall: 

(i) Require performance of an Energy Audit or Renewable Energy System 
Feasibility Analysis on the Qualified Property that assesses the expected 
energy cost savings of the Energy Efficiency Improvements or Renewable 
Energy Systems over the useful life of such Energy Efficiency 
Improvements and/or Renewable Energy Systems before approving such 
financing; 

(ii) Impose requirements and criteria to ensure that the proposed Energy 
Efficiency Improvements or Renewable Energy Systems are consistent with 
the purpose of the Program;  

(iii) Require that the Qualified Property Owner obtain the consent of any 
existing holder of a mortgage on the Qualified Property substantially in the 
form of Exhibit C attached hereto, prior to the recording of a Benefit 
Assessment Lien against the Qualified Property;  

(iv) Receive the certificates of completion executed by the Benefited Property 
Owner or its duly authorized representative during or following installation 
or construction of the Qualified Project to determine compliance with the 
Policies and Procedures; and 

(v) Verify and report to the Participating Municipality on the installation and 
performance of Renewable Energy Systems and Energy Efficiency 
Improvements financed by the Program. 

(c) Finance Agreement for Qualified Project.  The Financing Party and the Qualified 
Property Owner shall enter into a Finance Agreement for the  Qualified Project 
which shall set forth the terms and conditions for the disbursement and repayment 
of the Loan and the duties and obligations of the parties with respect to the 
acquisition, construction and installation of the Qualified Project.  EIC, on behalf 
of the Participating Municipality, shall be a third-party beneficiary to the Finance 
Agreement.  The Finance Agreement shall state (a) the legal description of the 
Benefited Property, (b) the total Benefit Assessment that will be levied against the 
Benefited Property which shall include the cost of the Qualified Project together 
with any Eligible Costs and Financing Charges approved by EIC and by the 
Financing Party, (c) the fixed rate of interest on the Loan, and (d) a schedule of the 
Annual Installment Amounts due in each year of the Loan.  Additionally, the 
Finance Agreement shall disclose the Financing Charges and risks associated with 
participation in the Program, including the risk of foreclosure in case of 
nonpayment of any Annual Installment Amount. Upon execution of the Finance 
Agreement by the Financing Party and the Qualified Property Owner, the property 
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that is the subject of the Finance Agreement shall be deemed a “Benefited 
Property.”  

(d) Levy and Recording of Benefit Assessment Lien.   

(i) Upon execution of a Finance Agreement, EIC, on behalf of the Participating 
Municipality, shall promptly record the Benefit Assessment Lien against 
the Benefited Property in the land records for properties in the Participating 
Municipality.  The Benefit Assessment Lien shall be substantially in the 
form of Exhibit A to this Agreement and include a legal description of the 
Benefited Property and a schedule of the Annual Installment Amounts due 
in each year of the Loan.  There shall be no charge, mortgage recording tax 
or other fee for recording the Benefit Assessment Lien on the land records 
for the Participating Municipality in the same manner as if recorded by the 
Participating Municipality.  As provided in the Enabling Act and the Local 
Law, the Benefit Assessment levied pursuant to this Agreement and the 
interest, fees and any penalties thereon shall constitute a lien against the 
Benefited Property on which they are made until they are paid. The Benefit 
Assessment shall be payable by the Benefited Property Owner in Annual 
Installment Amounts as provided in the Finance Agreement.  Only 
delinquent Annual Installment Amounts that are due and owing may be 
subject to enforcement.  

(ii) Pursuant to the Finance Agreement, the final amount of the Benefit 
Assessment may be adjusted after the recording of the Benefit Assessment 
Lien on the land records for the Participating Municipality.  Such an 
adjustment would likely be the result of a change in the energy improvement 
service contract amount during the construction period, additional 
Financing Charges, or an amendment to the Finance Agreement.  In the 
event that the final Benefit Assessment needs to be adjusted at the 
completion of the Qualified Project, or any other time, EIC, on behalf of the 
Participating Municipality, will record the new Benefit Assessment Lien on 
the land records to reflect such adjustment, together with a new schedule of 
Annual Installment Amounts.  Such recording of the new Benefit 
Assessment Lien against the Benefited Property shall be exempt from any 
charge, mortgage recording tax or other fee in the same manner as if 
recorded by the Participating Municipality.  

(e) Annual Installment Liens.   

(i) As provided in the Local Law, each Annual Installment Amount shall be 
considered a charge upon the Benefited Property and shall become a lien on 
the Benefited Property as of the first day of January of the fiscal year for 
which levied (the “Annual Installment Lien”) and shall remain a lien until 
paid.  Payment to the Financing Party shall be considered payment for this 
purpose.  Delinquent Annual Installment Amounts may accrue Financing 
Charges as may be provided in the Finance Agreement.  Any additional 
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Financing Charges imposed by the Financing Party pursuant to the Finance 
Agreement shall increase the Annual Installment Amount and the Annual 
Installment Lien for the year in which such overdue payments were first 
due. 

(ii) The Benefit Assessment Lien shall be automatically reduced annually by 
the amount of each Annual Installment Lien when each Annual Installment 
Lien becomes a lien.  Each Annual Installment Lien shall be subordinate to 
all Municipal Liens, whether created by Section 902 of the RPTL or any 
other State or Local Law.  No Annual Installment Amount shall be 
recovered by the Participating Municipality, EIC, or any assignee upon 
foreclosure, sale or other disposition of the Benefited Property unless and 
until all Municipal Liens are fully discharged.  Each Annual Installment 
Lien, however, shall have priority over all Non-Municipal Liens, 
irrespective of when created, except as otherwise required by law. 

(iii) Neither the Benefit Assessment Lien nor any Annual Installment Lien shall 
be extinguished or accelerated in the event of a default or bankruptcy of the 
Benefited Property Owner.  Each Annual Installment Amount shall be 
considered a charge upon the Benefited Property and shall be collected by 
EIC, on behalf of the Participating Municipality, at the same time and in the 
same manner as real property taxes or municipal charges.  Each Annual 
Installment Lien shall remain a lien until paid. Amounts collected in respect 
of an Annual Installment Lien shall be remitted to EIC or the Financing 
Party, as may be provided in the Finance Agreement. 

(f) Final Payment and Release.  Upon notice from the Financing Party that the Benefit 
Assessment has been satisfied and paid in full, together with all Eligible Costs and 
Financing Charges provided under the Finance Agreement, EIC, on behalf of the 
Participating Municipality, will execute a Satisfaction and Release of Benefit 
Assessment Lien (the “Release”) substantially in the form attached hereto as 
Exhibit D, and record the Release on the land records for the Participating 
Municipality.  There shall be no charge, mortgage recording tax or other fee for 
recording the Release on the land records for the Participating Municipality in the 
same manner as if recorded by the Participating Municipality. 

(g) Billing and Collection of Annual Installment Amounts. 

(i) The Finance Agreement shall provide for the repayment of the Benefit 
Assessment in Annual Installment Amounts. EIC will act as the 
Participating Municipality’s agent in the billing and collection of the 
Benefit Assessment for each Benefited Property listed in the Annual Report 
in accordance with the related Finance Agreement.  

(ii) In the event of a default in payment of any Annual Installment Amount for 
a Benefited Property, EIC agrees to take at least the following steps to 
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collect the delinquent Annual Installment Amount on behalf of the 
Participating Municipality:  

A. Mail a written notice of delinquency and demand for payment to the 
Benefited Property Owner by both certified mail, return receipt 
requested, and first class mail; and 

B. Mail a second notice of delinquency to the Benefited Property 
Owner by both certified mail, return receipt requested, and first class 
mail at least 30 days after the date of the first notice if the 
delinquency is continuing. 

(iii) If the Benefited Property Owner fails to cure the delinquency within 30 days 
after the mailing of the second notice of delinquency, then the Financing 
Party may redeem the Benefited Property and pursue collection of the 
delinquent Annual Installment Amounts as provided in paragraph (h) of this 
Section 3. 

(h) Collection of Delinquent Payments. 

(i) If any Benefited Property Owner fails to pay an Annual Installment 
Amount, the Financing Party may redeem the Benefited Property by paying 
the amount of all unpaid Municipal Liens thereon, and thereafter have the 
right to collect any amounts in respect of an Annual Installment Lien by 
foreclosure pursuant to the RPTL or any other remedy available at law.   

(ii) EIC shall provide written notice to the Participating Municipality of the 
institution of a judicial foreclosure or other proceeding against any 
Benefited Property located within the Participating Municipality for 
payment of delinquent Annual Installment Amounts. 

4. Obligations of the Participating Municipality. 

(a) Appointment of EIC as Agent.  The Participating Municipality hereby appoints EIC 
to act as its agent in the administration of the Open C-PACE Program within the 
Participating Municipality and in its dealings with Financing Parties, Qualified 
Property Owners and Benefited Property Owners.  EIC is authorized on behalf of 
the Participating Municipality to levy and record the Benefit Assessment Lien, any 
amendments or assignments thereof and the Release in the land records for 
properties in the Participating Municipality without charge, and to take any 
reasonable actions in the performance of its duties hereunder. 

(b) Assignment of Benefit Assessment Lien. 

(i) The Participating Municipality authorizes EIC, on its behalf, to sell or 
assign any and all Benefit Assessment Liens and Annual Installment Liens 
to a Financing Party that provides financing to a Qualified Property pursuant 
to a Finance Agreement.  The Assignment of Benefit Assessment Lien shall 
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be in substantially the form attached hereto as Exhibit B, and shall be filed 
by EIC, on behalf of the Participating Municipality, in the land records for 
the Participating Municipality at the same time as the Benefit Assessment 
Lien.   

The Financing Party may sell or assign for consideration any and all Benefit 
Assessment Lien and Annual Installment Liens received from EIC, on behalf of the 
Participating Municipality, subject to certain conditions provided in the 
administration agreement between EIC and the Financing Party.  Any such 
assignment shall be in a form acceptable to EIC, and shall be filed by the Financing 
Party or, at its request and upon indemnification, by EIC, on the land records for 
the Participating Municipality.  The assignee or assignees of such Benefit 
Assessment Liens and Annual Installment Liens shall have and possess the same 
powers and rights at law or in equity as EIC would have had if the Benefit 
Assessment Lien and Annual Installments Liens had not been assigned with regard 
to the precedence and priority of such lien, the accrual of interest and the fees and 
expenses of collection.  There shall be no charge, mortgage recording tax or other 
fee for recording of any assignment on the land records for the Participating 
Municipality if filed by EIC, in the same manner as if recorded by the Participating 
Municipality. 

(c) Notices.   

(i) Within 10 days of EIC’s request, the Participating Municipality will provide 
written notice to EIC of any delinquency in the payment of real property 
taxes by a Benefited Property Owner if the Benefited Property is subject to 
a Benefit Assessment Lien.   

(ii) The Participating Municipality will also provide written notice to EIC of 
any sale or assignment of its real property taxes or any institution of a 
judicial foreclosure or other proceeding against any Benefited Property for 
delinquent real property taxes if such Benefited Property is subject to a 
Benefit Assessment Lien. 

(d) Promotion of Program; Assistance to EIC; Modification of Program. 

(i) The Participating Municipality shall use good faith efforts to assist EIC in 
local marketing efforts and outreach to the local business community to 
encourage participation in the Program such as including Program 
information on the Participating Municipality’s website. 

(ii) The Participating Municipality shall use good faith efforts to assist in 
gathering and providing information for EIC to administer the Program. 

(iii) Except with respect to Qualified Properties for which an application has 
previously been submitted, the Participating Municipality may at any time 
modify Open C-PACE by changing the types of properties that may receive 
financing for Qualified Projects. The Participating Municipality shall 
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provide written notice to EIC of such proposed modification.  The proposed 
modification shall only become effective upon written approval from EIC 
provided to the Participating Municipality, which shall not be unreasonably 
withheld.  Such approval shall have no effect on the duties and obligations 
owed by each Party hereto in connection with this Agreement and any 
Benefited Property for which a Finance Agreement was executed prior 
thereto. 

5. Indemnification 

EIC agrees that it will protect, defend, indemnify and hold harmless the Participating 
Municipality and its officers, agents and employees from and against all claims, demands, causes 
of action, damages, judgments, losses and expenses, including reasonable attorney’s fees, arising 
out of or in connection with the negligent actions of EIC’s officers, employees and agents under 
this Agreement.  This provision shall survive termination of this Agreement. 

6. Term. 

The term of this Agreement shall commence upon the date first written above.  This 
Agreement shall be in full force and effect until all of the Benefit Assessments for 
Benefited Properties in the Participating Municipality have been paid in full or deemed no 
longer outstanding.  The Participating Municipality may opt-out of continuation in the 
program at any time on sixty (60) days advance notice to EIC, provided that the provisions 
of this Agreement shall continue with regard to Benefit Assessments assessed prior to such 
termination date until the Benefit Assessments have been paid in full or are no longer 
outstanding. 

7. Default. 

Each Party shall give the other Party written notice of any breach of any covenant or 
agreement under this Agreement and shall allow the defaulting Party 30 days from the date 
of its receipt of such notice within which to cure any such default or, if it cannot be cured 
within 30 days, to commence and thereafter diligently pursue to completion, using good 
faith efforts to effect such cure and to thereafter notify the other Party of the actual cure of 
any such default.  The Parties shall have all other rights and remedies provided by law, 
including, but not limited to, specific performance, provided, however, in no event shall 
either Party have the right to terminate this Agreement prior to the expiration of the Term, 
except as provided in accordance with Section 6 of this Agreement. 

8. Remedies Upon Default. 

Should the Participating Municipality default in any of its obligations hereunder, EIC shall 
be entitled to any remedy it may have at law and as set forth below. EIC may utilize any 
one or all of these remedies at EIC’s sole discretion: 

(a) EIC may sue the Participating Municipality for specific enforcement of this 
Agreement;  
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(b) EIC shall have the right to discontinue providing any new financings to Qualified 
Properties located within the Participating Municipality. 

(c) EIC may suspend the Participating Municipality’s membership in EIC.  

(d) EIC shall have all other rights and remedies provided by law. 

9. Miscellaneous. 

(a) Assignment or Transfer. 

Except as provided in Section 4(b) hereof, neither Party may assign or transfer its 
rights or obligations under this Agreement to another unit of local government, 
political subdivision or agency of the State or to a private party or entity without 
the prior written consent of the other Party.  

(b) Severability. 

If any clause, provision or section of this Agreement is held to be illegal or invalid 
by any court, the invalidity of the clause, provision or section will not affect any of 
the remaining clauses, provisions or sections, and this Agreement will be construed 
and enforced as if the illegal or invalid clause, provision or section has not been 
contained in it. 

(c) Counterparts. 

This Agreement may be executed in any number of counterparts, each of which 
shall be deemed to be an original, and all of which together shall constitute but one 
and the same instrument.   

(d) Notices. 

Any and all notices, demands, or other communications required or desired to be 
given hereunder by either Party shall be delivered electronically and in writing by 
certified mail, return receipt requested as follows: 

EIC: 
 
Susan Morth 
CEO 
Energy Improvement Corporation 
2051 Baldwin Road 
Yorktown Heights, NY 10598 
E-mail:  susanm@energizeny.org 
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Alain Pierroz 
Chief Operating and Financial Officer 
Energy Improvement Corporation 
2051 Baldwin Road 
Yorktown Heights, NY 10598 
E-mail:  alainp@energizeny.org 

With a copy to: 

Anna Lee, Esq. 
Partner 
Norton Rose Fulbright US LLP 
1301 Avenue of the Americas 
New York, New York 10019 
E-mail: anna.lee@nortonrosefulbright.com 
 

PARTICIPATING MUNICIPALITY:  

With a copy to: 

[Participating Municipality’s counsel] 

Either Party hereto may change its address for purposes of this Section by providing written 
notice to the other Party in the manner provided above. 

(e) Amendment and Waivers. 

Except as otherwise set forth in this Agreement, any amendment to or waiver of 
any provision of this Agreement must be in writing and mutually agreed to by EIC 
and the Participating Municipality. 

(f) Governing Law. 

This Agreement shall be construed and governed in accordance with the laws of the 
State of New York. Any legal action to be brought under this Agreement must be 
instituted in State or Federal Courts having jurisdiction located in Westchester 
County, New York. 

(g) Entire Agreement. 

This instrument constitutes the entire agreement between the Parties with respect 
to the Open C-PACE Program and supersedes all previous discussions, 
understandings and agreements between the Parties relating to the Open C-PACE 
Program. 
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IN WITNESS WHEREOF, the undersigned have executed this Agreement as of the day and year 
first written above. 

Date: _____________, 20___ ENERGY IMPROVEMENT CORPORATION 

By:    
Name:   Susan Morth 
Title: Executive Director 

Date: _____________, 20___ PARTICIPATING MUNICIPALITY NAME: 

By:    
Name:   
Title:   
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EXHIBIT A 
 

CERTIFICATE OF LEVY AND LIEN OF BENEFIT ASSESSMENT 

Energy Improvement Corporation, a local development corporation formed under the laws 
of the State of New York (“EIC”), acting on behalf of [County/City/Town/Village] (the 
“Participating Municipality”) pursuant to Article 5-L of the General Municipal Law of the State 
of New York and the Local Law adopted by the Participating Municipality establishing the 
Energize NY Open C-PACE Financing Program in the Participating Municipality, and the 
Municipal Agreement between the Participating Municipality and EIC dated _______________ 
___, 2019, HEREBY LEVIES A BENEFIT ASSESSMENT AGAINST AND LIEN UPON 
certain real property commonly referred to as ______________________ and described more 
particularly in the attached Exhibit A (the “Benefited Property”), situated in the Participating 
Municipality and owned on the date hereof in whole or in part by _____________________ (the 
“Benefited Property Owner”), said levy and lien shall secure the repayment of financing for energy 
improvements or other improvements from time to time authorized by the Enabling Act made or 
to be made to the Benefited Property pursuant to that certain Finance Agreement, by and between 
the Benefited Property Owner and [Capital Provider] dated _______________ ___, 2019, as may 
be amended (the “Finance Agreement”).  The amount and repayment of said levy and lien, as 
determined by EIC, on behalf of the Participating Municipality, are as follows: an installment 
payment schedule set forth in the attached Exhibit B is in effect for payment of the Benefit 
Assessment, and is based on the principal amount of the Benefit Assessment of 
$________________, with interest thereon at a fixed rate equal to _____% per annum, with [#] 
annual installments of principal and interest (the “Annual Installment Amount”) due and payable 
pursuant to the Finance Agreement.  The Annual Installment Amount may be adjusted to reflect 
any permitted prepayments received or additional interest or charges due to late payments or 
defaults, as provided in the Finance Agreement.  

Each Annual Installment Amount shall be considered a charge upon the Benefited Property 
and shall become a lien on the Benefited Property as of the first day of January of the fiscal year 
for which levied (the “Annual Installment Lien”) and shall remain a lien until paid.  In the event 
that any Annual Installment Amount shall remain unpaid for thirty days after the same shall 
become due and payable, interest and other charges shall be charged upon the unpaid Annual 
Installment Amount at the rate of _____% per annum, as provided in the Finance Agreement.  All 
existing holders of any mortgage on the Benefited Property have consented to the levy and 
assessment of the Benefit Assessment Lien by the Participating Municipality against the Benefitted 
Property, and copies of such consents have been provided to EIC. 

At such time as the principal and interest payments of the Benefit Assessment have been 
satisfied and paid in full, a Satisfaction and Release of Benefit Assessment Lien shall be filed by 
EIC, on behalf of the Participating Municipality, in the land records for the Participating 
Municipality evidencing such release. 

This Certificate constitutes a certificate of lien and is filed pursuant to the provisions of the 
Local Law to evidence a lien for the Benefit Assessment levied upon the Benefited Property for 
the special benefits conferred upon said Benefited Property by the energy improvements related 
thereto. Pursuant to the Act, this lien shall take precedence over all other liens or encumbrances 
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except a lien for taxes of the Participating Municipality on real property, municipal charges, or 
governmentally imposed assessments in respect of services or benefits to the Property, which liens 
shall have priority over this lien.  

The portion of this Certificate which constitutes a levy of Benefit Assessment and notice 
of installment payment of Benefit Assessment is filed pursuant to the provisions of the Local Law 
and the General Municipal Law of the State of New York, as amended. 

Dated at ___________________, New York this ____ day of ________________ 20___. 

By:  
Energy Improvement Corporation 
Name: 
Title:   

Acknowledged and Agreed: 

this ____ day of ____________, 20____ 

 

  
                       Property Owner 
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STATE OF NEW YORK ) 
 ) ss. _______________, 2019 
COUNTY OF _______________ ) 
 
 

On this the ___ day of ___________________ 20___, before me _________________________, 
the undersigned officer, personally appeared _____________________________, known to me 
(or satisfactorily proven) to be the person whose name is subscribed to the within instrument and 
acknowledged that he/she executed the same for the purposes therein contained and that he/she 
acknowledged the same to be his/her free act and deed, before me, in his/her capacity as an 
authorized officer of the Energy Improvement Corporation, acting on behalf of 
[County/City/Town/Village]. 

 

  
Notary Public 
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STATE OF NEW YORK ) 
 ) ss. _______________, 2019 
COUNTY OF _______________ ) 

 

On this the ___ day of ___________________ 20___, before me _________________________, 
the undersigned officer, personally appeared _____________________________, known to me 
(or satisfactorily proven) to be the person whose name is subscribed to the within instrument and 
acknowledged that he/she executed the same for the purposes therein contained and that he/she 
acknowledged the same to be his/her free act and deed, before me, in his/her capacity as an 
authorized officer of [Property Owner], and free act and deed of said body politic and corporate, 
before me. 

  

  
Notary Public 
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Exhibit A- Property Description
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Exhibit B- Payment Schedule
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Received for Record: _______________ ___, 20___ at ________ A.M./P.M. 

Recorded in the ___________________ land records at Volume __________, Page _______. 

  
 Clerk of [County/City/Town/Village] 
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EXHIBIT B 
 

ASSIGNMENT OF BENEFIT ASSESSMENT LIEN 

KNOW ALL PERSONS BY THESE PRESENTS, that Energy Improvement Corporation, 
a local development corporation formed under the laws of the State of New York (hereinafter 
referred to as “EIC” or the “Assignor”), acting on behalf of [County/City/Town/Village], a New 
York municipal corporation (the “Municipality”), pursuant to Article 5-L of the General Municipal 
Law of the State of New York and the Local Law adopted by the Municipality establishing the 
Energize NY Open C-PACE Financing Program in the Municipality, and the Municipal 
Agreement between the Municipality and EIC dated _______________ ___, 2019 (the “Municipal 
Agreement”), in consideration of One Dollar ($1.00) and other valuable consideration, receipt of 
which is hereby acknowledged, hereby quit-claims, grants, bargains, sells, conveys, assigns, 
transfers and sets over unto [Capital Provider] (the “Assignee”) under that certain Finance 
Agreement, by and between the Benefited Property Owner and [Capital Provider] dated 
_______________ ___, 2019, as may be amended (the “Finance Agreement”), without warranty 
and without recourse, all of its right, title and interest in and to that certain Benefit Assessment 
Lien and each Annual Installment Lien and the debts secured thereby together with such interest, 
fees, and expenses of collection as may be provided by law, filed by EIC, on behalf of the 
Municipality, on the land records, on property owned on the date hereof in whole or in part by 
___________________ and as described on Exhibit A and also commonly referred to as 
__________________________, attached hereto and made a part hereof (the “Benefit Assessment 
Lien”), to have and to hold the same unto the said Assignee, its successor and assigns forever. 

This Assignment is made, given and executed pursuant to the authority granted to Assignor 
as agent of the Municipality pursuant to Article 5-L of the General Municipal Law of the State of 
New York, the Local Law and the Municipal Agreement. 

By execution of this Assignment, the Assignor assigns to Assignee, and the Assignee 
assumes, all of the rights at law or in equity, obligations, powers and duties as the Assignor or the 
Municipality would have with respect to the Benefit Assessment Lien, if the Benefit Assessment 
Lien had not been assigned with regard to precedence and priority of such Benefit Assessment 
Lien, the accrual of interest, charges, fees and expenses of collection, pursuant to the Local Law. 

This Assignment by the Assignor is absolute and irrevocable and the 
[County/City/Town/Village] shall retain no interest, reversionary or otherwise, in the Benefit 
Assessment Lien. 
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IN WITNESS WHEREOF, we have hereunto set our hands and seal this ____ day of 
__________________, 20___. 

Assignor 
 
 
By:  

Energy Improvement Corporation 
Name: 
Title:   
 

 
Acknowledged and Agreed: 

this ____ day of ____________, 20____ 

 

  
                       [Capital Provider] 
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STATE OF NEW YORK ) 
 ) ss. _______________, 2019 
COUNTY OF _______________ ) 
 
 

On this the ___ day of ___________________ 20___, before me _________________________, 
the undersigned officer, personally appeared _____________________________, known to me 
(or satisfactorily proven) to be the person whose name is subscribed to the within instrument and 
acknowledged that he/she executed the same for the purposes therein contained and that he/she 
acknowledged the same to be his/her free act and deed, before me, in his/her capacity as an 
authorized officer of the Energy Improvement Corporation, acting on behalf of 
[County/City/Town/Village]. 

  
Notary Public 
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STATE OF NEW YORK ) 
 ) ss. _______________, 2019 
COUNTY OF _______________ ) 
 
 

On this the ___ day of ___________________ 20___, before me _________________________, 
the undersigned officer, personally appeared _____________________________, known to me 
(or satisfactorily proven) to be the person whose name is subscribed to the within instrument and 
acknowledged that he/she executed the same for the purposes therein contained and that he/she 
acknowledged the same to be his/her free act and deed, before me, in his/her capacity as an 
authorized officer of [Capital Provider], and free act and deed of said body politic and corporate, 
before me. 

  
                                Notary Public 
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Received for Record: _______________ ___, 20___ at ________ A.M./P.M. 

Recorded in the ___________________ land records at Volume __________, Page _______. 

  
 Clerk of [County/City/Town/Village] 
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EXHIBIT C 
 

FORM OF CONSENT OF MORTGAGE HOLDERS 

 

Date: _____ 
Address: _____ 
Owner: _____ 
Municipality: _____ 
APN: _____ 
Loan Number: _____ 
Estimated Annual Installment Amount: 
Maximum Benefit Assessment Amount: 
 

This Mortgage Holder Consent to Benefit Assessment (this “Consent”) is given by the undersigned 
entity, which is a mortgage holder (“Mortgage Holder”) on the above-referenced property (the 
“Property”) with respect to the above-referenced loan (the “Loan”). 

RECITALS 

Mortgage Holder is hereby notified that the above-referenced owner of the Property (the “Property 
Owner”) intends to finance installation on the Property of certain energy efficiency and/or 
renewable energy improvements that will be permanently fixed to the Property (the “Authorized 
Improvements”) by participating in the Energize NY Open C-PACE Financing Program (the 
“Program”), sponsored by the Municipality.  New York State General Municipal Law Article 5-L 
authorizes municipal corporations to create a sustainable energy financing program, such as the 
Program, to provide loans to property owners to achieve statewide energy efficiency and 
renewable energy goals, reduce greenhouse gas emissions and mitigate the effect of global climate 
change, and advance a clean energy economy. 

Mortgage Holder understands that, as a result of an agreement between Energy Improvement 
Corporation (“EIC”), on behalf of the Municipality, and the Property Owner, the Benefit 
Assessment described in the Notice will be levied on the Property, and that the Benefit Assessment 
will be collected in installments, in the same manner as and subject to the same remedies and lien 
priorities as real property taxes or municipal charges. 

CONSENT 

The undersigned hereby represents that it is authorized to execute this Consent on behalf of 
Mortgage Holder.  Mortgage Holder hereby confirms: 

A. Mortgage Holder understands that, as a result of an agreement between EIC, on behalf of 
the Municipality, and the Property Owner, the Benefit Assessment described herein will be levied 
on the Property, and that the Benefit Assessment will be collected in installments in the same 
manner as and subject to the same remedies and lien priorities as real property taxes or municipal 
charges.  Mortgage Holder acknowledges that each annual installment in respect of the Benefit 



 

V30  C-2 

Assessment shall create an Annual Installment Lien, and if such annual installment is not paid 
when due, each Annual Installment Lien shall constitute a statutory lien on the Property that is 
superior to the lien of the Loan. 

B. Mortgage Holder acknowledges that the Benefit Assessment constitutes a statutory lien on 
the Property that is superior to the lien of the Loan. 

C. This Consent shall not prohibit Mortgage Holder from pursuing any and all rights and 
remedies available to collect from Property Owner all amounts due to it under the Loan documents.  
Mortgage Holder shall have the right to cure any nonpayment by Property Owner of real property 
taxes and assessments (including the Benefit Assessment) to the same extent as Mortgage Holder 
has a right to cure nonpayment of real property taxes. 

D. Mortgage Holder agrees that the levy of the Benefit Assessment will not constitute an event 
of default or trigger the exercise of any remedies under the Loan documents. 

Mortgage Holder hereby acknowledges that the Property Owner and the Municipality will rely on 
the representation and consent of Mortgage Holder set forth in this Consent.  

Dated this   day of   , 2019 

 

MORTGAGE HOLDER 
 
 
By:  

Name: 
Title:  
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STATE OF NEW YORK ) 
 ) ss. _______________, 2019 
COUNTY OF _______________ ) 
 
 

On this the ___ day of ___________________ 20___, before me _________________________, 
the undersigned officer, personally appeared _____________________________, known to me 
(or satisfactorily proven) to be the person whose name is subscribed to the within instrument and 
acknowledged that he/she executed the same for the purposes therein contained and that he/she 
acknowledged the same to be his/her free act and deed, before me, in his/her capacity as an 
authorized officer of the [Mortgage Holder], and the free act and deed of said body politic and 
corporate, before me. 

 
 

  
Notary Public 
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EXHIBIT D 

SATISFACTION AND RELEASE OF BENEFIT ASSESSMENT LIEN 

Energy Improvement Corporation, a local development corporation formed under the laws 
of the State of New York (“EIC”), acting on behalf of [County/City/Town/Village] (the 
“Participating Municipality”) pursuant to Article 5-L of the General Municipal Law of the State 
of New York (the “Enabling Act”) and the Local Law adopted by the Participating Municipality 
establishing the Energize NY Open C-PACE Financing Program in the Participating Municipality, 
and the Municipal Agreement between the Participating Municipality and EIC dated 
_______________ ___, 2019, having filed a Certificate of Levy and Lien of Benefit Assessment 
against the property of [Property Owner], on the ____ day of__________, 20__ in the land records 
of ________, Book _______ page _______ on the following described real property in _________, 
New York in the amount of $_______________: 

[Property description] 

NOW, THEREFORE, the undersigned does hereby acknowledge satisfaction of the Lien 
of Benefit Assessment and does direct the Clerk of the [County/City/Town/Village] to release, 
cancel and discharge the Benefit Assessment Lien in accordance with the Enabling Act and the 
Local Law. 

IN WITNESS WHEREOF, we have hereunto set our hands and seal this ____ day of 
__________________, 20___. 

Energy Improvement Corporation 

By:  
Name: 
Title:   

Acknowledged and Agreed: 

this ____ day of ____________, 20____ 

  
                       [Capital Provider] 

 
Acknowledged and Agreed: 

this ____ day of ____________, 20____ 

  
                       [Property Owner] 
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STATE OF NEW YORK ) 
 ) ss. _______________, 2019 
COUNTY OF _______________ ) 
 
 

On this the ___ day of ___________________ 20___, before me _________________________, 
the undersigned officer, personally appeared _____________________________, known to me 
(or satisfactorily proven) to be the person whose name is subscribed to the within instrument and 
acknowledged that he/she executed the same for the purposes therein contained and that he/she 
acknowledged the same to be his/her free act and deed, before me, in his/her capacity as an 
authorized officer of the Energy Improvement Corporation, acting on behalf of 
[County/City/Town/Village]. 

 
 
  

Notary Public
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STATE OF NEW YORK ) 
 ) ss. _______________, 2019 
COUNTY OF _______________ ) 
 
 

On this the ___ day of ___________________ 20___, before me _________________________, 
the undersigned officer, personally appeared _____________________________, known to me 
(or satisfactorily proven) to be the person whose name is subscribed to the within instrument and 
acknowledged that he/she executed the same for the purposes therein contained and that he/she 
acknowledged the same to be his/her free act and deed, before me, in his/her capacity as an 
authorized officer of the [Capital Provider], and the free act and deed of said body politic and 
corporate, before me. 

 

  
                              Notary Public 
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STATE OF NEW YORK ) 
 ) ss. _______________, 2019 
COUNTY OF _______________ ) 

 

On this the ___ day of ___________________ 20___, before me _________________________, 
the undersigned officer, personally appeared _____________________________, known to me 
(or satisfactorily proven) to be the person whose name is subscribed to the within instrument and 
acknowledged that he/she executed the same for the purposes therein contained and that he/she 
acknowledged the same to be his/her free act and deed, before me, in his/her capacity as an 
authorized officer of [Property Owner], and the free act and deed of said body politic and corporate, 
before me. 

  

  
Notary Public 
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Received for Record: _______________ ___, 20___ at ________ A.M./P.M. 

Recorded in the ___________________ land records at Volume __________, Page _______. 

  
 Clerk of [County/City/Town/Village] 
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CERTIFICATE OF PARTICIPATING MUNICIPALITY 

I, ___________, an authorized officer of ___________, New York (the “Participating 
Municipality”), a municipal corporation of the State of New York, HEREBY CERTIFY as 
follows: 

1. On _____________ the Participating Municipality duly adopted Local Law No. 
___ (the “Local Law”), in the form attached hereto as Exhibit A, in accordance with the Municipal 
Home Rule Law and Article 5-L of the General Municipal Law (“Article 5-L”) and such Local 
Law is in full force and effect and has not been modified, amended or revoked. 

2.  On ________________ 20__, ___________________, on behalf of the 
Participating Municipality, being duly authorized, executed the Municipal Agreement, between 
Energy Improvement Corporation (“EIC”) and the Participating Municipality, dated as of 
_______, 2019 (the “Municipal Agreement”), in the form attached hereto as Exhibit B, and said 
Municipal Agreement is in full force and effect as it relates to the Participating Municipality and 
to the best of my knowledge, the Participating Municipality is not in default under any of the 
provisions thereof. 

3.  Pursuant to the Municipal Agreement, the Participating Municipality has appointed 
EIC to act as its agent in the administration of the Open C-PACE Program (the “Program”) within 
the Participating Municipality and in its dealings with financing parties and property owners 
wishing to participate in the Program.  EIC is authorized on behalf of the Participating Municipality 
to levy and record the Benefit Assessment Lien (in the form attached to the Municipal Agreement), 
any amendments or assignments thereof and the Release in the land records for properties in the 
Participating Municipality without charge, and to take any reasonable actions in the performance 
of its duties under the Municipal Agreement and other Program documents. 

4.  To the best of my knowledge, as of the date of this Certificate: 

a.  No litigation, legal action or other proceeding is pending or threatened against the 
Participating Municipality with respect to its obligations under the Municipal 
Agreement; and  

b. There is no litigation pending or threatened to restrain or enjoin the Municipal 
Agreement or in any manner questioning: (i) the proceedings under which the Local 
Law was adopted; (ii) the proceedings under which the Municipal Agreement was 
authorized, or (iii) the validity of either the Local Law or the Municipal Agreement 
or the legal authority of the Participating Municipality to perform any of its 
obligations or undertaking under the Local Law or the Municipal agreement, 
respectively; 

c. As of even date hereof, the undersigned acting in its official capacity and to the best 
of his/her understanding, there has occurred no material adverse change in the 
financial condition of the Participating Municipality as set forth in the audited 
financial statements of the Participating Municipality for its fiscal year ending 
201_, which is the most recent year for which audited financial statements are 
available.   
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All terms not otherwise defined hereinabove shall have the respective meanings set forth 
in the Municipal Agreement. 
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IN WITNESS WHEREOF, I have hereunto set my hand this ___ day of _______, 201_. 

______________________________ 
Name:    
Position:  
Participating Municipality:  



CITY COUNCIL AGENDA 

NO.   DEPT.:  City Manager DATE: September 7, 2019 
CONTACT:  Marcus Serrano, City Manager 

AGENDA ITEM: Consider setting a public hearing for 
October 16, 2019 for a T-Mobile waiver request and legal 
memorandum in support of the request for a 
determination that the proposed facility upgrade at 66 
Milton Road is exempt from Planning Board or Zoning 
Board of Adjustment Jurisdiction.

FOR THE MEETING OF: 
 October 2, 2019 
RYE CITY CODE, 

CHAPTER  
SECTION 

RECOMMENDATION:  That the City Council set the public hearing.

IMPACT:   Environmental    Fiscal    Neighborhood    Other: 

BACKGROUND:  See attached request.



FRANK FERRARO* 

CONSTANTINE STAMOS* 

•Member of NJ & NY Bars 
frankf@ferrarostamos.com 
deans @ferrarostamos.com 

Via UPS and Email 
Mr. Marcus A. Serrano 
City Manager 
City Hall 
I 051 Boston Post Road 
Rye, N.Y. 10580 

Ferraro & Stamos, LLP 
Attorneys at Law 

Rockleigh Business Center 
22 Paris Avenue, Suite 1 05 

Rockleigh, N.J. 07647-0518 
Tel: (201) 767-4122 • Fax: (201) 767-4223 

www.ferrarostamos.com 

September 13, 2019 

West!;hester. N.Y. Qftlce 
75 South Broadway. Suite 400 

White Plains, N.Y. 10601 
(914) 684-2088 

Mailing Address: 
P.O Box 158 

Rockleigh, NJ 07647-0158 

RE: Eligible Facility Permit Application to the City Council per Sec. 196-S.F(l) 
Applicant: T-Mobile Northeast LLC 
66 Milton Road, City of Rye, County of Westchester, N.Y. 
Parcel146-ll-1-73 
Site No. WE0304D 

Dear Ms. Wilson and Mr. Serrano: 

Pursuant to our previous correspondence on July 15, 2019, please accept this letter 
request for an Eligible Facility Permit per Sec. 196-S.F(l) of the City Ordinance with respect to a 
proposed existing wireless telecommunication facility upgrade by the applicant, T-Mobile 
Northeast LLC (hereafter referred to as "T-Mobile"), at the above referenced property. T­
Mobile currently has 6 panel antennas flush~mounted to the existing building on the property and 
2 equipment cabinets on a steel platform on the roof. T-Mobile is seeking to upgrade the facility 
by removing 2 panel antennas and collocating 4 new panel antennas at the same height on the 
building penthouse for a total of 8 panel antennas. In addition, 4 remote radioheads are proposed 
on the penthouse and the existing T-Mobile equipment platform and cabinets will be removed 
and relocated inside of the existing abandoned Nextel equipment shelter on the roof. Minor 
ancillary upgrades are also proposed as shown on the enclosed plans. 

In support of this Eligible Facility Permit application) enclosed please find ten (10) copies 
of the following documents: 

1. Eligibility Facility Permit Request Memorandum and Waiver Request identifying 
those provisions of the ordinance which the applicant believes can be waived due to the de 
minimis nature of this upgrade and since the provisions are not germane to an eligibility facility 



Mr. Marcus A. Serrano 
City Manager 
Eligible Facility Permit Application to the City Council per Sec. 196-S.F(l) 
Applicant: T -Mobile Northeast LLC 
66 Milton Road, City of Rye, County of Westchester, N.Y. 
Parcel 146-11-1-73 
Site No. WE0304D 
Page2 

request determination per 47 USCA 1455 and FCC Order 14-153; 

2. Photo-simulations by TK Design Associates showing before and after photo 
renderings of the upgrade; 

3. Antenna Site FCC RF Compliance Assessment and Report by Pinnacle Telecom 
Group, dated 7/23/ 19; 

4. Structw·al Certification letter by French & Parrello Associates, dated 4/19/19; and 

5. 
4/16/19. 

Plans prepared by French & Parrello Associates detailing the upgrade, last revised 

Kindly advise as to the first available City Council meeting at which this matter can be 
considered. Thank you for your attention to this matter and please feel free to call me with any 
questions. 

Very truly yours, 
FERRARO & STA 

FF/sa/encls. 

Cc: Kristen K. Wilson Esq., City Attorney (via email w/ attachments) 
Mr. Tim Kronk, TK 
Ms. Maryann Keeshen 



Ferraro & Stamos, UP 
Attorneys at Law 

FRANK FERRARO* 

CONSTANTINE STAMOS* 
Rockleigh Business Center 
22 Paris Avenue, Suite 1 OS 

Rockleigh, N.J. 07647-0SlS 

Weskbuter. N.Y. Office 
75 South Broadway, Suite 400 

White Plains, N.Y. 10601 
(914) 684-2088 

*Member ofNJ & NY Bars 
frankf@ferrarostamos.com 
deans@ferrarostamos.com 

To: 

From: 

RE: 

Date: 

City Council 
City Hall 

Tel: (201) 767-4122 • Fax: (201) 767-4223 
www.ferrarostamos.com 

1 051 Boston Post Road 
Rye, N.Y. 10580 

Frank Ferraro, Esq. 
Ferraro & Stamos LLP 
Attorneys forT-Mobile Northeast LLC 

Mailing Add.ress: 
P.OBox 158 

Rockleigh, NJ 07647-0158 

Eligible Facility Permit Request Memorandum and Waiver Request 
pursuant to the City Council per Sec. 196-S.F(l) 
Applicant: T -Mobile Northeast LLC 
66 Milton Road, City ofRye, County of Westchester, N.Y. 
Parcel146-11-1-73 
Site No. WE0304D 

September 13, 2019 

WAIVER REQUEST AND LEGAL MEMORANDUM ON BEHALF OFT -MOBILE 
NORTHEAST LLC IN SUPPORT OF THE REQUEST FOR A DETERMINATION 

THAT THE PROPOSED FACILTY UPGRADE IS EXEMPT FROM PLANNING 
BOARD OR ZONING BOARD OF AUJUSTMENT JURISDICTION PURSUANT TO 47 

U.S.C.A. 1455 and FCC Order 14-153 (collectively the "Spectrum Act") 

UPGRADE OF EXISTING ROOFTOP TELECOMMUNICATON FACILITY 

T-Mobile currently has 6 panel antennas flush-mounted to the existing building on the property 
and 2 equipment cabinets on a steel platform on the roof T-Mobile is seeking to upgrade the 

facility by removing 2 panel antennas and collocating 4 new panel antennas at the same height 
on the building penthouse for a total of 8 panel antennas. In addition, 4 remote radioheads are 
proposed on the penthouse and the existing T-Mobile equipment pla~form and cabinets will be 
removed and relocated inside of the existing abandoned Nextel equipment shelter on the roof 



I. Compliance with Section 196-6D of the Zoning Ordinance and Waiver Requests 

Sec. J96-6D(l)- the applicant agrees that its upgraded facility will be maintained in a 
safe manner and in compliance with all conditions of an eligible facility permit, without 
exception, unless specifically granted relief by the Council in writing, as well as all 
applicable and pennissible local codes, ordinances and regulations, including any and all 
applicable county, state and federal laws, rules and regulations. 

Sec. 196-60(2)- the applicant agrees that the construction of the wireless 
telecommunications facility is legally permissible, including but not limited to the fact 
that the applicant is authorized to do business in New York state. 

Sec l96-6E(l)- the applicant submits that the necessary information has been submitted 
as required by this section subject the waivers requested in the applicant's Waiver 
Request. 

Sec. l96-6E(2)- not applicable as certification is not required for eligible facilities 
request. 

Sec. 196-6E(3)- the applicant is T-Mobile Northeast LLC and all equipment will be 
owned and operated by T-Mobile. The owner of the property is Blind Brook Lodge 
Owners, Inc., 76 S. Lexington Avenue, White Plains, NY10606. 

Sec. l96-6E(4)- postal address of the property is 66 Milton Road, Rye, N.Y. 10580, 
Parcel no. 146-11-1-73. 

Sec. 196-6E(5)- the property is located in the RA-3 zone. 

Sec. 196·6E(6)- Waiver requested since the existing rooftop facility upgrade is restricted 
to the roof and no at-grade improvements are proposed. A roof plan has been provided 
showing the current location and proposed location of the facility equipment and 
antennas. In addition, the details required by this section are not gennane to an "eligible 
facilities request" per 47 USCA 1455 and FCC Order 14-153. 

Sec. 196-6E(7)- Waiver requested from providing location of all residential structures 
within 750 feet since this application is to upgrade an existing approved wireless 
telecommunication rather than a new facility. In addition, the details required by this 
section are not gennane to an "eligible facilities request" per 47 USCA 1455 and FCC 
Order 14-153. 

Sec. 196-6E(8)- Waiver requested from providing location of all habitable structures 
within 750 feet since this application is to upgrade an existing approved wireless 
telecommunication rather than a new facility. In addition, the details required by this 
section are not gennane to an "eligible facilities request» per 47 USCA 1455 and FCC 
Order 14-153. 
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Sec. 196-6E(l0) - the location size and height of the existing and upgraded T-Mobile 
facility are shown on the plan. Waiver Requested as to providing said information for 
other providers at the site. 

Sec. 196-6E(ll) - Waiver requested since no landscaping is existing or proposed. In 
addition, the details required by this section are not germane to an "eligible facilities 
request"per47 USCA 1455 and FCC Order 14-153. 

Sec. 196-6E(l2) - T-Mobile currently maintains a rooftop wireless telecommunication 

facility at the property. Wavier requested as to providing capacity to accommodate 

additional users since the existing support structure is a building and not a tower. 

Sec. 196-6E(l3) - This information has been provided on the plans. 

Sec. 196-6E(t4)- T-Mobile currently has 6 panel antelillas flush-mounted to the existing 
building on the property and 2 equipment cabinets on a steel platfonn on the roof. T­
Mobile is seeking to upgrade the facility by removing 2 panel antennas and collocating 4 
new panel antennas at the same height on the building penthouse for a total of 8 panel 
antennas . In addition, 4 remote radioheads are proposed on the penthouse and the 
existing T -Mobile equipment platform and cabinets will be removed and relocated inside 
of the existing abandoned Nextel equipment shelter on the roof. In addition, 2 existing 
TMA's will be removed, 1 GPS antenna will be relocated to the equipment shelter and 2 
new HCS cables are proposed. A new 12 " wide cable tray will be placed on the roof 
from the existing shelter to the penthouse. Proposed electrical and fiber runs shown on 
plan sheet A-02. 

Sec. 196-6E(l8) - Refer to the report entitled Antenna Site FCC RF Compliance 

Assessment and Report by Pinnacle Telecom Group, dated 7/23/ 19, indicating that NIER 

levels a the site will only be 4.5795% of the general population FCC limit at grade and 

only 8% of the FCC limit on the main building rooftop. Therefore, the upgraded facility 

will comply with all FCC emissions standards. 

Sec. 196-6E(l9) - The upgrade facility will be monitored remotely on a 24/7 basis by T­

Mobile. In addition, the facility will be visited and inspected by a technician once every 
4-6 weeks. 

Sec. 196-6E(20)- Waiver requested from providing copies of FCC licenses and State 

certificates. T -Mobile represents that it holds several FCC licenses and all operations at 

the subject site will occur within those licensed frequencies. 

Sec. 196-6E(21) - Not applicable since no tower is existing or proposed at the site. 

Sec. 196-6E(24) - Waiver requested as to notarization. The applicant has provided a 

signed and sealed structural certification letter from French & Parrello, dated 4119/ 19, 

indicating that the upgraded facility will meet all applicable laws and codes. The 
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applicant also represents that this facility will meet all applicable zoning code provisions 
subject to the waivers herein requested. 

Sec. 196-6E(25)- the facility has a general expected useful life of approximately 10 years 
but the components of the site (equipment, antennas, RRH's, etc.) will likely be upgraded 
again before that time. 

Sec. 196-6G - Waiver as to providing certification. The applicant has provided a signed 
and sealed structural certification letter from French & Parrcllo, dated 4/19/19, indicating 
that the upgraded facility will meet all applicable laws and codes. 

Sec. 196-6H - Applicant agrees to provide bonding and grounding certification prior to 

receiving a certificate of occupancy, if required by the Building Dept. 

Sec. 196-61- Waiver requested as to submitting an EAF and completed Visual EAF 
addendum since the applicant is requesting an eligible facility permit which is akin to a 
determination that the proposed modification is exempt from local and state zoning 
requirements per 47 USAC 1455 and FCC Order 14-153. Nonetheless, the applicant has 
submitted a visual photo-simulation report by TK Design Associates depicting before and 
after photos of the facility upgrade for reference by the City Council. The applicant 

believes this report is sufficient to meet the intent and purpose of this ordinance section 
requirement given the de minimis nature of this proposed upgrade. 

Sec. 1 96-6J- Waiver requested as to submitting a full visual impact assessment as 
defined in this ordinance section. Nonetheless, the applicant has submitted a visual photo­
simulation report by TK Design Associates depicting before and after photos of the 
facility upgrade for reference by the City Council. The applicant believes this report is 
sutticient to meet the intent and purpose of this ordinance section requirement given the 
de minimis nature of this proposed upgrade. 

Sec. 196-6N - The applicant agrees to comply the requirements of this section. 

Sec. 196-60- The applicant agrees to comply the requirements of this section. 

Sec. 196-6Q - Waiver requested as notification is not required for an eligible facility 
request permit. 

Sec. 196-6R - Not applicable since no tower is existing or proposed at the site. Moreover, 
multiple carriers are already located on the building. 

ll. 47 U.S.C.A. Section 1455, and FCC Order 14-153, released 10111114, (collectively 
referred to as the 11Spectrum Act'? Exempts the T-Mohile Facility Upgrade from the Zoning 
Process under the M uJricipal Land Use Law 

The need to streamline the approval process for collocation facilities is codified in 47 
U.S.C.A. Section 1455 ("Spectrum Act"), which was signed into law by President Obama on 
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February 22, 2012 (.fee attached) and which now mandates that state and local governments must 
approve eligible facilities request for the modification of an existing wireless tower or base 
station that does not substantially change the physical dimensions of such tower or base station. 
This mandate was echoed in FCC Order 14-153 which was released on October 21, 2014. 

The Spectrum Act defines "eligible facilities request" as any request for modification of 
an existing wireless tower or base station that involves: (i) collocation of new transmission 
equipment; (ii) removal of transmission equipment; or (iii) replacement of transmission 
equipment. The FCC defines ••base station" to include a structure that currently supports or 
houses an antenna, transceiver, or other associated equipment that constitutes part of a base 
station at the time the application is tiled including a building. Currently, the property is 
developed with an existing T -Mobile rooftop facility. Therefore, under federal law, the proposed 
T -Mobile upgrade represents the collocation and replacement of transmission equipment and 
clearly falls under the definition of an .. eligible facilities request." 

Furthermore, FCC Order 14-153 sets forth that a collocation, removal or replacement of 
antennas/equipment at an existing wireless facility does not result in a .. substantial change" 
unless: 

(I) for towers/base station outside of public rights-of-way, it increases the height by 
more than 20 feet or 10%, whichever is greater. The new T-Mobile anlennas meet this 
criteria since they will be installed at the same centerline height of 97' as the existing 
antennas and will not exceed the height o{the existing T-Mobile antennas or the 
existing penthouse. As a result, the upgrade will not impact the height of the building 
and will comply with this provision. 

(2) for towers/buildings outside of public rights-of-way, it protrudes from the edge of 
the tower/base station more than twenty feet, or more than the width of the tower 
structure/ base station at the level of the appurtenance, whichever is greater. The T­
Mobile antennas meet this criteria since the antennas will be installed at the same 
locations as the existing antennas and will not impact the width (?f the building. 

(3) it involves installation of more than the standard number of new equipment 
cabinets for the technology involved, but not to exceed four cabinets. I'-Mobile is not 
proposing an increase in the amount of equipment cabinets in compliance with this 
provision. In addition, all existing T-Mobile equipment cabinets will now be relocated 
into an existing abandoned rooftop sheller and the existing equipment platform will be 
removed. 

(4) it entails any excavation or deployment outside the cunent site of the tower or base 
station. There is no work proposed outside of the existing rooftop lease area and no 
excavation is proposed 

(5) it would defeat the existing concealment clements of the tower or base station. T­
Mobile 's additional antennas will be installed in the same manner as the existing ones 
in compliance with this provision. 

OR 
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(6) it does not comply with conditions associated with the prior approval of the tower 
or base station lillless the non-compliance is due to an increase in height, increase in 
width, addition of antennas/cabinets, or new excavation that does not exceed the 
corresponding "substantial change" thresholds. Any condition contained in a prior 
Board approval which requires further zoning for the mod{fication of an existing 
wireless facility or the collocation of antennas at the site is preempted by federal law. 
This existing rooftop wireless telecommunication facility qualifies as an "eligible 
facilities request" under the Spectrum Act and there will be no ''subsJantial change" 
as defined by the FCC. In fact, such a condition would fly in the face of the express 
purpose ofthe Spectrum Act which is to expedite the deployment ofwirelessfacility 
upgrades and collocations on existing structures to ensure that the most advanced 
wireless communications technology available is being deployed for pubic use without 
the delay. The proposed T-Mobilefacility upgrade will comply with this provision as 
the replacement and collocation of antennas and equipment at an existing site is 
permitted without local zoning approval per federal law. 

As you can see from the submission, the proposed T-Mobile facility upgrade will not 
exceed the thresholds noted above and is therefore exempt under the Spectrum Act. The 
Spectrum Act effectively preempts the discretionary review rights of states and municipalities 
that was carved out under Section 704 of the Telecommunications Act of 1996. As a result, 
minor facility upgrades such as the one proposed by T-Mobile are only subject to administrative 
review processes and not discretionary review processes that would allow a state or local 
government to deny or condition an eligible facilities request. 

Therefore, the proposed T-Mobile facility upgrade should be exempt from formal zoning 
approval. 1\. copy of the Spectrum Act has been attached. 

Ill. FCC Order 14- I 53, paragraph 2 I 5 (uShot Clock Ruling'~ requires that the T-Mobile 
Facility Upgrade proposal he acted upon witlzb1 60 day.~. 

The FCC has decided in FCC Order No. l 4-153, paragraph 215, that a 60-day period for 
review, including review to determine whether an application is complete, is appropriate. ln 
addition, as set forth in paragraph 216, "because the timeframes sets an absolute limit that- in 
the event of failure to act- results in a deemed grant." 

The intent of the Shot Clock Ruling is to bring about a speedy resolution to what are 
considered rather simplistic collocation facilities such as the one proposed in this application, 
and we respectfully request. and appreciate your timely attention to this exemption request. 

IV. Conclusion 

B~scd upon the legislative support cited above, and the information provided, the 
applicant requests that an eligible facility permit be issued allowing T-Mobile to file directly for 
a building permit with respect to this eligible facility upgrade. 

V. Attachments 
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Owner's Affidavit of Conse11t authorizing T-Mobile to submit tltis application 
Copy of 47 USCA 1455 
Copy of permit issued for a prior T-Mobile facility upgrade at tile site 
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LETTER OF AUTHORIZATION 

APPLICATION FOR ZONING APPROVAL/BUILDING PERMIT 

Blind Brook Lodge Owners, Inc., the owner of the property located at 66Milton Rd, Rye, NY 

10580 (the Property), does hereby appoint T-Mobile Northeast LLC and its representatives, 

as its agent for the purpose of consummating any application necessary to insure its ability 

to use the Property for the purpose of operating and modifying a public utility personal 

wireless services facility and related equipment on the Property. The owner is fully aware 

of the actions concerning the Property that are being requested by T -Mobile Northeast LLC. 

Title: Managing agent 

Date: April 20, 2016 

Swom to before me this 20th 

day of April, 201 6 

ners, Inc. 

ubllli:EIROAp M RYAN· :¥DEN 
Notary Public. State o New York 

No.01RV4786472 
Qualified ln Rockland County 

Commlaalon lrea Feb. 28, 20 



V,festlaw. 
47 U.S.C.A. § 1455 

c 
Effective: February 22, 2012 

United Siates Code Annotated Currentness 
Title 47. Telegraphs. Telephones, and Radiotelegraphs 

-:1!!1 Chapter 13. Public Safety Communications and Electromagnetic Spectrum Auctions 
'\!Subchapter IV. Spectrum Auction Authority 

...... § 1455. Wireless facilities deployment 

(a) Facility modifications 

( l) In general 

Page 1 

Notwi.thstanding section 704 of the Telecommunications Act of 1996 (Public Law 1047j_Q~) or any ocher provi­
sion of\aw, a State or local government may not deny, and shall approve, any eligible facilities request for a mod­
ificaiion of an existing wireless tower or base station that does not substantially change the physical dimensions of 
such tower or base station. 

(2) Eligible facilities request 

For purposes of this subsection, the term ·'eligible facilities request"' meam any re~uest for modification of an ex­
isting wireless tower or base station that involves--

(A) collocation of new rransmissio:1 equipment; 

(B) removal of transmission equipment~ or 

(C) replacement of transmission equipment. 

(3) Applicability of environmental laws 

Nothing in paragraph (l) shall be construed to relieve the Commission from the requirements of the National His­
toric Preservation Act or the National Emironmental Policy Act of 1969. 

(b) Federal easements and rights-of-way 

(l)Grant 

If an executive agency, a State, a political subdivision or agency of a State, or a person, firm, or organization ap­
plies for the grant of an easement or right-of-way to, in, over, or on a building or other property owned by the 
Federal Government for the right to install, construct, and maintain wireless service antenna structures and 
equipment and backhaul transmission equipment, the executive agency having control of the building or other 
property may grant to the applicant, on behalf of the Federal Governmeot, an easement or right-of-way to pelfonn 

iO 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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such instat!ation. construction, and maintenance. 

(2} Application 

The Administrator of General Services shall develop a common form for applications for easements and rights-of­
way under paiagraph (I) for all executive agencies that shall be used by applicants with re..<;pect to the buildings or 
other property of each such agency. 

(3) Fee 

(A) In general 

Notwithstanding any other provision of law, the Administrator of General Services shall establish a fee for the 
grant of an easement or right-of-way pursuant to paragraph (I) that is based on direct cost recovery. 

(B) Exceptions 

The Administrator of General Services may establish exceptions io the fee amount required under subparagraph 
(A}· 

(i) in consideration of the public benefit provided by a grant of an easement or right-of-way; and 

(ii) in the interest of expanding wireless and broadband coverage. 

(4) Use of fees collected 

Any fee amounts collected by an executive agency pursuant to paragraph (3) may be made available, as provided 
in appropriations Acts, to such agency to cover the costs of granting the easement or right-ot:way. 

(c) Master contracts for wirele...s facility sitings 

(I) rn general 

Notwithstanding section 704 of the Telecommunications Act of !996 or any other provision of law, and not Iacer 
than 60 days after February 22, 2012, the Administrator or General Services shall--

(A) develop 1 or more master contracts that sba\1 govern the placement of wireless sen;ce antenna structures on 
buildings and other property owned by the Federal Government; and 

(B) in developing the master contract or conrrac!s, standardize the treatment of the placement of wireless ser­
vic-e antenna structures on building rooftops or facades, the placement ofv.ireless service antenna equipment on 
rooftops or inside buildings, the technology used in connection with wireless service antenna structures or 
equipment placed on Federal buildings and other property, and any other key issues the Administrator of Gen­
eral Services considers appropriate. 

(2) Applicability 

The master contract or contracts developed by the Administrator of General Services under paragraph (1) shall 

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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apply to all publicly accessible buildings and other property owned by the Federal Government, unless the Ad· 
ministrator of General Services decides that issues with respect to the siting of a wireless service antenna structure 
on a specific building or other propeny warrant nonstandard treatment of such building or other property. 

(3) Application 

The Adminis-trator of General Services shall develop a common form or set of forms for "~reless· service antenna 
structure siting applications under this subsection for all executive agencies that shall be used by applicants with 
respect to the buildings and other property of each such agency. 

(d) Executive agency defined 

In this section. the term "executive agency" has the meaning given such term in section 102 of Title 40. 

CREDIT(S) 

(Eub.L l i 2-96. Title Vl. § 6409, Feb. 22. 2012. 126 Stat. 232.) 

HISTORICAL AND STATUTORY NOTES 

References in Text 

The Telecommunications Act of 1996, referred 10 in subsecs. (a)(l). (c), is Pub.L. I 04-104, Feb. 8, 1996, 110 Stat. 
56, which in pan enacted part IT of subchapter U of chapter 5 of Title 47 ( 47 U.S.C.:.A. S 25 I ct seq.). Section 704 of 
the Act amended 47 U.S.C.A. § 332 and enacted provisions set out as a note under that section. For complete classi· 
fication, see Sbon Title set out note under 47 l!.S.C.A. ~ 609 and Tables. 

The National Historic Preservation Act, referred to in subsec. (a)(3), is Pub.L. 89-665, Oct. 15. 1966, 80 Stat. 915, 
as amended, which is classified generally to subchapter n of chapter 1 A of Title 16, 16 U.S.C.A. § 470 et -seq. For 
complete classification. see sec lion 4 70{a) of this title and Tables. 

The National Environmental Policy Act of 1969, referred to in subsec. (a)(3), is Pub.L. 91 -190, Jan. I, 1970, 83 Stat. 
852, as amended, which is classified principally to chapter 55 of Title 42, 42 U.S.C.A. S 4321 et seq. For complete 
classification, see Tables. 

47 U.S.C.A. § 1455,47 USCA § 1455 

CurrentthroughP.L.l\2-207(excludingP.L. ll2-l99and 11 2-206)approved 12·7-12 

Wesilaw. (C) 2012 Thomson Reuters. No Claim to Orig, U.S. Go'v1. Works. 

END OF DOCUMENT 
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City of Rye 
1051 Boston Post Rd. 

Rye, NY 10580 · 
(914) 967.7372 

Building@ryeny .gov 

BUILDING PERMIT 

Permit Number: 
Parcel Number: 

Date: 11/30/2016 

Owner Information 

P1600673 
146-11-1-73 

Expiration Date: 11/30/2017 

Applicant Information 
BLIND BROOK LODGE OWNERS 
66 MILTON RD 

BLIND BROOK LODGE OWNERS 
C/0 AMR RESIDENTIAL 

Rye, NY 10580 45 KNOLLWOOD AD SUITE 305 
ELMSFORD NY 10606 

This is to certify that permission is hereby granted for: Commercial Exterior Alteration 

Commercial Exterior Alteration issued toT-Mobile Northeast -Modify existing Wireless Antennas 

In accordance with Application No. 1600537 and the drawings and statements on file in this office and subject to the 
provisions of all laws, codes, ordinances and rules and regulations of the City of Rye, County of Westchester and 
State of New York are applicable. 

The right is reserved to examine the premises as often as may be necessary while the work in progress, and to 
order any change in the construction that may be deemed requisite to ensure sufficient strength, solldty and safety. 

Fees Paid: 

CO Fee - Commercial 

Building Permit - Commercial 

Construction Cost: $18000.00 Total: 

$175.00 

$540.00 

$715.00 
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CITY COUNCIL AGENDA 

NO.   DEPT.: Finance             DATE:  October 2, 2019 
CONTACT: Joseph S. Fazzino, Deputy City Comptroller 

AGENDA ITEM:  Resolution to appropriate $11,105.92 of 
the Police Department’s 1033 account and transfer to the 
Building and Vehicle Fund for the detailing of four police 
vehicles acquired through the NYS LESO 1033 program 
for use in the specialized and auxiliary enforcement 
units.      

FOR THE MEETING OF: 
October 2, 2019 

RECOMMENDATION:  That the City Council adopt the following resolution: 

     WHEREAS, the Rye Police Department has determined that the amounts required for the 
detailing of four police vehicles obtained through the NYS LESO program for specialized and 
auxiliary enforcement was not provided for in the adopted 2019 budget by $11,105.92, and; 
     WHEREAS, the Police Department’s 1033 account has enough funds to be appropriated for 
this purchase, now, therefore be it; 
     RESOLVED, that the City Comptroller is authorized to transfer $11,105.92 from the Police 
Department’s 1033 account to the Building and Vehicle Fund, for the detailing of four police 
vehicles obtained through the NYS LESO program for specialized and auxiliary enforcement.  

IMPACT:     Environmental  Fiscal  Neighborhood  Other: 

BACKGROUND:  The Police Department has acquired four vehicles through the NYS LESO 
1033 program which will be used to replace some of their aging equipment. The vehicles will be 
assigned to the Police specialized units and auxiliary units as noted below. The City Council is 
asked to approve the transfer of monies from the Police Department’s 1033 account to fund the 
detailing of these vehicles to continue with uniformity in the Police Department marked fleet.  

Vehicle Assignments: 
Truck #19 
Truck #33 
Truck #34 
Armored Humvee 

























CITY COUNCIL AGENDA 

NO.   DEPT.:  City Manager DATE: September 24, 2019  
CONTACT:  Marcus Serrano, City Manager 

AGENDA ITEM:  Authorize Corporation Counsel to sign a 
settlement and release in the insurance matter of the City 
of Rye vs Travelers. 

FOR THE MEETING OF: 
 October 2, 2019 
RYE CITY CODE, 

CHAPTER  
SECTION 

RECOMMENDATION:  That the Council authorize Corporation Counsel to sign the settlement 
and release. 

IMPACT:   Environmental    Fiscal    Neighborhood    Other: 

BACKGROUND: 

See attached. 



SETTLEMENT AND RELEASE AGREEMENT 
 
This Settlement and Release Agreement is made and entered into by and between the CITY OF 

RYE, on the one hand, and TRAVELERS PROPERTY CASUALTY COMPANY OF 

AMERICA, on the other hand. 

I.    DEFINITIONS 

 1. “Agreement” means this Settlement and Release Agreement including its 

Definitions, Recitals, Undertakings, Representations and Warranties, and Terms and Conditions. 

2. “Plaintiff” means the City of Rye, New York and all of its respective past, present 

and future officers, managers, officials, agents, representatives, employees, attorneys, adjusters, 

consultants, agencies, departments, divisions, successors and assigns.  

 3. “Travelers” means Travelers Property Casualty Company of America and all of 

its respective past, present and future officers, directors, principals, shareholders, agents, 

representatives, employees, attorneys, adjusters, consultants, parents, subsidiaries, affiliates, 

predecessors, successors and assigns. 

4. “Policy” means that certain policy of insurance issued to City of Rye by Travelers, 

bearing Policy No. H-630-4D061899-TIL-14 and having a stated term of August 1, 2014 to August 

1, 2015. 

 5. “Parties” means Plaintiff and Travelers.  

 6. “Suit” refers to that certain lawsuit brought by Plaintiff against Travelers in the 

Supreme Court of the State of New York, County of Westchester, bearing Index No. 5/9/8/2017, 

and then transferred via Notice of Removal to the United States District Court for the Southern 

District of New York, bearing Civil Action No. 7:17-cv-02336. 



2 
 

 7. “Premises” means all properties identified in the Declarations to the Policy, 

specifically including the buildings and all other real and personal property located at the Rye Golf 

Club, 330 Boston Post Rd, Rye, NY 10580. 

8. “Claims” shall mean any and all past, present and/or future claims, demands, 

obligations, requests, suits, actions, rights of action, liabilities, losses, damages, liens, 

administrative proceedings, governmental actions, settlements and causes of action, at law, equity, 

admiralty or otherwise, whether arising out of tort, contract, statute, regulation, assignment, 

subrogation or otherwise, including but not limited to those for real and personal property damage, 

loss of use, extra expense, consequential loss, bad faith, unfair claims handling, punitive or 

exemplary damages, interest, expert costs, contractors’ costs, attorneys’ fees or any other damage, 

loss, cost or expense of any kind or nature whatsoever, whether known or unknown, filed or 

unfiled, asserted or as yet unasserted, claimed or unclaimed, which exist or may in the future exist. 

 II.     RECITALS 

 WHEREAS, in the Suit, Plaintiff seeks to recover for certain claimed losses and damages 

to one or more buildings located at the Premises as a result of storm and ice damming damage that 

allegedly occurred in or about February 2015 and resulting water leaks from such storm and ice 

damming damage that was first reported to Travelers in or about July 2016 (hereinafter “the 

Loss”); and 

 WHEREAS, Travelers denied coverage under the Policy for the Loss; and 

 WHEREAS, disputes currently exist between the Parties as to coverage under the Policy 

for the Loss, the proper measure of the damage sustained to the Premises and the amount of  

recovery, if any, to which the Plaintiff may be entitled under the Policy and/or in the Suit in 

connection with the Loss; and  
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 WHEREAS, the Parties wish to resolve now and forever all Claims that have been made, 

or could have been made, under the Policy and/or in the Suit in connection with the Loss, without 

resort to further legal proceedings; and 

 WHEREAS, the Parties have concluded that this Agreement is a fair, reasonable and 

adequate resolution of all Claims that have been made, or could have been made, under the Policy 

and/or in the Suit in connection with the Loss. 

 NOW THEREFORE, in consideration of the mutual promises contained herein, intending 

to be legally bound hereby, the Parties agree as follows: 

III.     UNDERTAKINGS 

1. Travelers hereby agrees to make a payment in the amount of SEVENTY FIVE 

THOUSAND DOLLARS and ZERO CENTS ($75,000.00) to Plaintiff in connection with the 

Loss. The payment will be made by check payable to the City of Rye, Merlin Law Group and 

Sovereign Adjustments East LLC. Plaintiff hereby acknowledges the adequacy and sufficiency of 

the foregoing payment, as well as the adequacy and sufficiency of the manner in which the 

payment check will be made payable. 

2. For and in consideration of Travelers’ agreement to pay the sum identified in 

Paragraph III (1) of this Agreement, Plaintiff hereby releases, remises, acquits and forever 

discharges Travelers from any and all Claims arising out of or related to, directly or indirectly, the 

Loss and/or any losses arising out of or related to, directly or indirectly, the Loss including, but 

not limited to any and all Claims that have been made or could have been made, under the Policy 

and/or in the Suit. 

3. For and in consideration of Plaintiff’s agreement to accept the sum identified in 

Paragraph III (1) of this Agreement, Travelers hereby releases, remises, acquits and forever 
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discharge Plaintiff from any and all Claims for reimbursement of attorneys’ fees and expenses 

arising out of or related to, directly or indirectly, the depositions of Plaintiff’s experts.  

 4. Plaintiff and Travelers hereby expressly acknowledge that the releases provided for 

in Paragraphs III (2) and III (3) of this Agreement include, but are not limited to, any and all Claims 

arising from or related to, directly or indirectly, damages, losses, or injuries that may be unknown, 

undiscovered and/or unanticipated. 

 5. Plaintiff hereby expressly acknowledges that the release of Travelers provided for 

in Paragraph III (2) of this Agreement includes, but is not limited to, any and all Claims arising 

out of or relating to, directly or indirectly, any allegations of bad faith, unfair claims practices, 

unfair trade practices and/or any other act or failure to act in connection with claim investigation, 

claim handling, and/or conduct of any kind in violation of any law, statute, regulation, rule or 

insurance code provision. 

 6. For and in consideration of the payment described above in Paragraph III (1) of this 

Agreement and other valuable consideration, Plaintiff agrees to defend, indemnify and hold 

harmless Travelers from any and all suits, claims, proceedings, judgments and/or settlements 

resulting from, related to, or arising out of the Claims released herein, including, but not limited 

to, any matters asserted by Plaintiff’s lenders, assignees, subrogees, mortgagees, loss payees, lien 

holders, tenants or licensees (including their insurers, successors and assigns) for any and all 

damages or losses in connection with the Loss, this Agreement, the Suit, or allegedly arising under 

or covered by the Policy.  

 7. For and in consideration of the payment described above in Paragraph III (1) of this 

Agreement, the release by Travelers provided in Paragraph III (3) and other valuable consideration, 

Plaintiff agrees that it  will not initiate any proceeding before any court or administrative agency 
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(whether state, federal, or otherwise) against Travelers based on or concerning, in whole or in part, 

any Claim(s) released by this Agreement. 

8. As part of the release of Travelers provided for herein, Plaintiff agrees to dismiss 

the claims in the Suit against Travelers with prejudice, and with each Party to bear its own costs, 

within ten (10) days of the receipt of the payment check described in herein in Paragraph III (1).   

IV.  REPRESENTATIONS AND WARRANTIES 

1. The Parties each represent and warrant that they are fully authorized to enter into 

this Agreement. Each individual executing this Agreement represents they have taken all necessary 

corporate, governmental and internal actions to duly approve the making and performance of this 

Agreement on behalf of the Party the individual represents, that they have the authority to enter 

into this Agreement on behalf of such Party and to bind such Party, and that no further corporate, 

governmental or other internal approval, by resolution, vote or otherwise, is necessary. 

2. Plaintiff represents and warrants that as of the date of this Agreement, no other 

person or entity is entitled to present any of the Claims released herein and that Plaintiff has not 

assigned, subrogated, conveyed or otherwise transferred and has not attempted or purported to 

assign, subrogate, convey or otherwise transfer any right extinguished by the releases given in this 

Agreement to any other person or entity.  The Parties also agree that Travelers has not consented 

to any purported assignment, subrogation or transfer of rights or obligations under the Policy and 

that it expressly reserves all of its rights in that regard. 

 3. Plaintiff represents and warrants that other than Sovereign Adjustments East, LLC 

and Merlin Law Group, there are no lien holders, mortgagees and/or other loss payees who may 

have rights to all or any part of the payment to be made by Travelers pursuant to this Agreement. 
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4. Plaintiff represents and warrants that it has had an opportunity to consult with 

counsel of its choice prior to entering into this Agreement; that it has read and familiarized itself  

with the entire Agreement with the advice and assistance of its counsel; that it has passed any and 

all resolutions necessary to allow it to execute this Agreement; and that it has signed this 

Agreement of its own free will intending to be permanently bound by its terms.  Plaintiff further 

declares that no promise or representation has been made to it or to anyone acting for it except as 

expressly stated herein; that in entering into this Agreement, it has relied upon its judgment and 

the advice of counsel; and that it fully understands that this Agreement evidences and 

acknowledges full, final and complete settlement and payment for all Claims Plaintiff has or may 

have against Travelers arising out of or related to the Loss and/or the adjustment of such Claims 

and/or in the Suit. 

V.  MISCELLANEOUS TERMS AND CONDITIONS 

 1. Section Headings 

 The paragraph headings in this Agreement are for ease of reference only and do not 

constitute part of this Agreement. 

 2. Governing Law 

 This Agreement and all matters relating or pertaining hereto shall be governed and 

construed by and under the laws of the State of York without regard to principles of conflicts of 

law. 

3.  No Precedent 

 This Agreement is not, and shall not be construed as, an admission or concession of liability 

and/or coverage and/or wrongdoing by Travelers.  This Agreement also is not, and shall not be 

construed to operate as, a waiver of any rights or defenses that Travelers has, had or may have 
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asserted, including without limitation, any rights or defenses under the Policy.  The Parties agree 

that this Agreement does not constitute, and shall not be construed to reflect, the adoption of any 

coverage position by Travelers nor shall it have any bearing upon or relevance to the interpretation, 

meaning or existence of the Policy and/or any other contracts of insurance.  All actions taken or 

statements made, whether orally or in writing, by the Parties or their representatives relating to 

their participation in the Agreement, including the development and implementation of the 

Agreement shall be without prejudice or value as precedent and shall not be construed as a standard 

by which other matters may be judged. 

 4. Agreement Not In Violation Of Any Duty 

 Nothing in the negotiation or execution of this Agreement or in the performance of this 

Agreement according to its terms shall be deemed to be or cited as an act of bad faith or a basis 

for extra-contractual liability or as a violation of any statute, regulation or duty allegedly owed to 

the Plaintiff. 

 5. Not Evidentiary 

 No part of the Parties’ settlement discussions or of this Agreement may be used in any 

proceeding as evidence of the respective rights, duties or obligations of any of the Parties under 

the Policy and/or as evidence concerning the interpretation, meaning or existence of the Policy, 

provided however that this Agreement shall be admissible in any proceeding in connection with 

or related to the interpretation, validity or enforcement of this Agreement.  

 6. Construction 

 The language of this Agreement shall be construed as a whole, according to its fair meaning 

and intent, and not strictly for or against any Party hereto.  This Agreement shall be deemed to 

have been drafted by all Parties to this Agreement, and neither Party nor their respective attorneys 
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shall urge otherwise.  This Agreement is not a contract of insurance, and the Parties agree that any 

special rules of interpretation or construction of insurance contracts shall not apply, but instead 

only those rules of interpretation or construction of contracts in general shall apply. 

 7. Successors 

 This Agreement shall be binding upon and inure to the benefit of the Parties hereto and 

their respective legal successors and assigns. 

 8. Confidentiality   

 The Parties and their attorneys agree that, except as provided in this paragraph, they 

will not disclose the amount of the settlement payment, any other term of this Agreement or any 

of the negotiations preceding or following this Agreement to any third party except: (a) to 

employees, attorneys, accountants, insurers and insurance brokers of the Parties to the extent 

reasonably necessary to disclose the terms of this Agreement to them or as may be reasonably 

required for tax returns, financial statements, insurance, regulatory or licensing purposes or 

Freedom of Information (FOIA) requests; (b) pursuant to court order or lawfully issued subpoena, 

provided that before making such disclosure the Party subject to the subpoena or court order shall 

first notify the other Party of the subpoena or court order and provide a reasonable opportunity for 

the non-disclosing Party to take reasonable steps to attempt to quash the subpoena or obtain a 

protective order.  If the non-disclosing Party does not take such steps within a reasonable time (not 

to exceed twenty days), then the disclosing Party may disclose the terms of this Agreement to the 

extent required by the subpoena or court order; or (c) on written consent of the other Party. To the 

extent such disclosure as permitted by this paragraph is made, Plaintiff shall endeavor to the 

maximum extent possible to limit disclosure and shall make disclosure to the extent practicable in 

a manner that preserves the confidentiality of this Agreement.     
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9. Entire Agreement 

 This Agreement constitutes the entire agreement between the Parties concerning the subject 

matter herein.   

 10. Amendments 

 No amendments or variations of the terms of this Agreement shall be valid unless made in 

writing and signed by all Parties. 

 11. Costs 

Each Party is to bear its own attorneys’ fees, costs, and expenses arising from the actions 

of its own counsel in connection with the Suit, this Agreement, and all matters and documents 

referred to herein, and for all related matters. 

12. Severability 

If any part of this Agreement is determined by a court to be invalid or unenforceable, such 

ruling shall not affect the validity or enforceability of other parts of this Agreement, provided that 

the payment and release provisions in Section III herein are still enforceable. 

 
IN WITNESS WHEREOF, THIS SETTLEMENT AGREEMENT HAS BEEN READ AND 
SIGNED IN DUPLICATE ORIGINALS BY THE DULY AUTHORIZED 
REPRESENTATIVES OF THE PARTIES: 
 
 
WITNESS      CITY OF RYE 
 
__________________________ _______________________________ 
       By 
 
 _______________________________ 
       Its 
 
       _______________________________ 
       Date      
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WITNESS      TRAVELERS PROPERTY CASUALTY  
       COMPANY OF AMERICA  
 
__________________________ _______________________________ 
       By 
 
 _______________________________ 
       Its 
 
       _______________________________ 
       Date      
 
 
 
 
 
 
  
 



CITY COUNCIL AGENDA 

NO.  DEPT.:  City Manager DATE: October 2, 2019 
CONTACT:  Marcus Serrano, City Manager 

AGENDA ITEM:  Discussion by the Landmarks 
Committee regarding the replacement of the City of Rye 
entrance signs. 

FOR THE MEETING OF: 
 October 2, 2019  

RECOMMENDATION:  That the Council consider the request from the Landmarks Committee 
to update the City entrance signs.   

IMPACT:   Environmental    Fiscal    Neighborhood    Other: 

BACKGROUND: The Landmarks Committee has designed new signs to be placed at the 

entrances to the City limit. 

See attached design. 





CITY COUNCIL AGENDA 

NO.   DEPT.:  City Manager DATE: September 28, 2019  
CONTACT:  Marcus Serrano, City Manager 

AGENDA ITEM:  Consideration of a request by the Rye 
YMCA for the use of City streets for the 32nd Annual Rye 
Derby on Sunday, April 26, 2020 from 9:00 a.m. to 2:00 
p.m. 

FOR THE MEETING OF: 
 October 2, 2019 
RYE CITY CODE, 

CHAPTER  
SECTION 

RECOMMENDATION:  That the Council consider granting the request. 

IMPACT:   Environmental    Fiscal    Neighborhood    Other: 

BACKGROUND:   
The Rye YMCA is requesting the Council approve their use of City streets for the 32nd 
Annual Rye Derby on Sunday, April 26, 2020 from 9:00 a.m. to 2:00 p.m.  

See attached letter from Gregg Howells, YMCA Executive Director 
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	(d) Promotion of Program; Assistance to EIC; Modification of Program.
	(i) The Participating Municipality shall use good faith efforts to assist EIC in local marketing efforts and outreach to the local business community to encourage participation in the Program such as including Program information on the Participating ...
	(ii) The Participating Municipality shall use good faith efforts to assist in gathering and providing information for EIC to administer the Program.
	(iii) Except with respect to Qualified Properties for which an application has previously been submitted, the Participating Municipality may at any time modify Open C-PACE by changing the types of properties that may receive financing for Qualified Pr...
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	CITY OF RYE
	The Mayor and City Council have office hours in the Mayor’s Conference Room Annex at Rye City Hall, 1051 Boston Post Road.  Attendance by the Mayor and Council Members will vary.  The Mayor’s Conference Room Annex is located on the 1st floor of City H...
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